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[Tfpon3BOAHbLIE UCKWN

" [Ipou3800HbLIU UCK — 3MmO0 Oumsi
HeCrnoKOUHO20 bpakKka akUUOHepoe8 U
MEHEeO)XMeHmMa, U mpewuHa 8 3IMmomM COH3€e

3HaMeHyem cobou npednsiesieHuUe
KOCBEHHO020 UckKa”

R. Ferrara (Shareholders Derivative Litigation)



Agency problem/ npoodrnema areHTCKUX nsaepxek

Cuctema KoprnopaTtuBHOIO yripaBrneHunsi BO
BCEM MWUPE C TMNEPEMEHHbIM YCMEXOM
NblTaeTcs pa3peLlunTb T.H. agency problem

(Npobnemy areHTCKUX U3OepXek unu
MeHeOXXepCcKoro onnopTyHn3ma)



[TponsBogHbLIE UCKU

PelneHne agency problem - BbipaboTka TakuXx
MEXAaHN3MOB eXx post KOHTPOMNs, KOTOpble Obl
CTUMYIMPOBanNM yrnpasrieHUEB AEUCTBOBATb C
Lenbto MakcumMmusauum BbIrodbl BCEX
Y4aCTHUKOB — MHBECTOpPOB (residual claimants), a
HE K CBOEeW CODOCTBEHHOW WM OTAOEerNbHOIo

y4yacTHUKa



Dodge vs. Ford Motor Co.

Xo3siucmeeHHasi Kopriopauusi co30aemcs u
C/IYXKUm rnepeooyepeoHO u3eriedeHuro npubbinu
0r1d ee ydacmHukos. OmrnpaerneHue rnosiHomoyuu
OUpPEeKMOopP0o8 OO/MKHO criedo8amb 3Mou XKe uesnu



nn.5 n.2 MNocraHoBneHus lNneHyma BAC PO ot
30.07.2013 N 62

«['lpn onpegeneHnn NHTEPECOB PUOANYECKOIO
nvua cnegyet yunTbiBaTh, YTO OCHOBHOM LIENbIO
O0eATENbHOCTN KOMMEPYECKON OpraHu3aLun
ABMAETCA U3BNevYeHmne npuodbIn»



OnpeneneHve BAC P® ot 28.10.2010 No 8794/09

...Kommepyeckasa opraHnsauusi co3gaeTcs ¢ LUesnblo
N3BIevYeHmns NpmodLINN, a ero y4acTHUKM
3anHTEpPEeCcOBaHbl B TOM, YTOObI eATENbHOCTb
obLlecTBa He Oblna yobITOYHON, NPU 3TOM, B CIy4aE
€Cnun B pe3ynbraTe BUHOBHbIX AEUCTBUN
pykoBoauTens odLiectsa nocrnegHemMy npUYNHeEH:.I
yObITKM, HApyLLaloTCA NpaBa U 3aKOHHbIE NHTEPECH
npexae Bcero camoro obLecTBa, YTo, B CBOIO
o4yepenb, BrieyeT 3a cobon BO3HUKHOBEHME
HeraTBHbIX MOCNeacTBUM 1 ANS ero V4aCTHUKOB...



MexaHN3Mbl KOpNoOpaTUBHOIro KOHTpons/
duayumapHblie 06A3aHHOCTMH

B cTpaHax aHrmocakCoOHCKOro npasa, 3To Tpuaaa
00s3aHHOCTEN ANPEKTOPOB nepen KoMmnaHuen:

*OBA3aHHOCTb NPOSABNATL Pa3yMHYI0 3a00TNMBOCTb
(duty of care),
*Q0s13aHHOCTb cobntoaaTtb NMosAnbHOCTL (duty of

loyalty)

*O0s3aHHOCTb AencTBOBaTb JOOpPocoBECTHO (duty to
act in good faith).



MexaHN3Mbl KOpNoOpaTUBHOIro KOHTpons/
KocBeHHbIN NCK
Cohen v. Beneficial Industrial Loan Corp.:

no Mmepe passumus npeornpuHUMamersibcK
OMHOWEHUU «8 PyKax MEHEOXepo8 oKa3arsuc
rnpakmu4ecKu HUYeM HEKOHMPOupyemsl
MOSIHOMOYUST MO PacriopsXKeHUro YyXUMU OeHbaak
<...> [laHHbIU crnocob 3awumabl (MPOU3BOOHbLIU UC
dosicoe 8pemMs ocmaeasicsa afla8HbIM Criocobo
npeoomepamums 10 KpauHeu Mepe cami
goriurowue criydau rnpedamesibcmea UHmMepecc

DT INDLIADONND D ('Y



KocBeHHbLIUN UCK

[Tpon3BOOHbLIN NCK NO3BOJNIAET

KoprnopaTtuBHbLIM  y4YacTHMKaM  BbICTYnaTb
CBOEro poga  Haosupamensamu  npw
MeHeaKepax KoOMnaHumMm U OT CODCTBEHHOIO
NMMEHW npecnenoBaThb NPUYNHUTENEN
yulepba KkoMmnaHuu, ecnu 3TOoro He gdenaoT

OUPEKTOPbI



CT. 23.1 PepepanbHbIX NpaBUN
rpaxpgaHckoro cyaonpoussoacrtsa CLLUA

«[JaHHOe npaBuUNo NpUMeHseTcs, Koraga
OAWUH UJTN HECKOJIbKO aKLMOHEepOoB Uunu
y4aCTHUKOB Kopnopauuun unum accounaumm
npeobLABRAAIOT NPoOn3BoAHOe TpedboBaHMe O
3almTe npaBa, KOTopoe NpUHanneXxuT
Kopnopauun n KOTopoe Ta Bnpase
3awmuaTtb, HO MO KAKUM — TO NpUYUHaAM He

3alumiiaeT»



KnroyeBas npoodriema KOCBEHHbIX MUCKOB

[Tounck TOYKU paBHOBeCKUSA Mexay
HeoOXoAMMOCTbIO HadeneHna WHBECTOPOB
npaBamMn nMpuBriekatb K OTBETCTBEHHOCTMU
pykoBoaAUTENEWU, U HE MEHEee HAaCTOATENbHON
NOTPEOHOCTLID oOrpaauTb NocnegHux oT
BMeLLaTENbCTBA CO CTOPOHbI 3a4acTylo
PA300LLEHHBIX, MarMoMHOOPMUPOBAHHbLIX W
NOX0 pas3duparowmnxcs B onepaunoHHbIX
BOMpoOcax akLMOHEPOB



KnroyeBas npoodriema KOCBEHHbIX MUCKOB
Omutpun CtenaHoB:

Bce KopriopamusHoe 3aKoHoOamesibCcmeo
MOXXHO rpedcmasumae 8 sUu0e mpusuasibHoO20
Habopa  coepxXeKk U  [1pomueo8ecos,
npu3saHHoO20 8 O0OUHaKoeoU Mepe Kak
oby30dampe rnpou3eosi OOHUX, He Oaeas 8
o0buoy opyaux



KnroyeBas npoodriema KOCBEHHbIX MUCKOB
benHbpunax:

«Ecnu A rnpedocmasume rnpaeo
rneperiposepsme Kaxxooe peweHue b, mo
8ce, 4YmMo Mbl 8 UMo2e [1o/ly4UM, 3mo
cMeuwieHue rnosiIHoMo4Yuu rno yripasneHuro ¢ b
KA».



KnroyeBas npoodriema KOCBEHHbIX MUCKOB

MexaHn3msbl KOHTpOnN4 CO CTOPOHHbI
KOprnopaTuUBHbIX YYaCTHUKOB [OOMMKHbI ObITh
BCAKUN pa3 COOTHECEHbl C HEODXOOAMMOCTbLIO
ONs g, OCyLLEeCTBAALWNX KOHTPOSb, UMETb
ornpeneneHHy CcTeneHb cBoboadbl npwu
MPUHATUN PELLEHUN, OAXKe ECINUN 3TU PELLEHUS

No pesynbraty oKas3anucb KOMMEPYECKU
Heyaa4YHbIMU



Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985)

“[lpasurno 0enogozo cyxoeHus (“The business
judgment rule”) cywecmeayem O 3awumasl U
MaKkcumarsibHO  [10/ITHo20 U c80H60O0HO020
omripasnieHUsd MeHeOXXepCKUX npasomMoyul,
rnpedocmasrieHHbIX oupexkmopam
Kopriopauuu wmama [lenasap”



1. 1 NocTaHoBneHus [NneHyma BAC P® Ne62

«['lockonbky cyaebHbIN  KOHTPOSb  Npu3Bat
obecneymBaTthb 3aLUMUTY NpaB LOPUOANYECKUX NMNL, N W
YY4ACTHMKOB, a He TMPOBEPATb IKOHOMUYECKYHO
Lernecoobpa3HoOCTb  peleHnn,  NMPUHUMAaEMbIX
ONPEKTOPOM, ANPEKTOP HE MOXKET ObITb NPUBIIEYEt
K OTBETCTBEHHOCTU 3a NMPUYNHEHHbIE
topuanveckomy nuuy yobITKK, B Ccriydasix, Korga erc
nencrtema (besgencTteus)... He BbIxogunu 3a
npegens.l OObIYHOIO OEnoBoro
(NMbeanpHuMaTenbCcKoro) pucka.



UcTopusa pa3BuUTUSA KOCBEHHbIX NCKOB

[laynnaHoB wuCK (actio Pauliana): BO3MOXHOCTb
ocrnapmBaHua  KpeguTtopoM  CAErikM, CTOPOHb
KOTOPbIX Npecrnenosanu Uenb NPUYNHNUTb OOJDKHUKY
yobITKK. [lpnyem HeobOxogumo ObINO AoKasaTb
COOTBETCTBYHIOLLUUN YMbICES 00enX CTOPOH (consiliunr

fraudandi)



UcTopua pa3BnTna KOCBEHHbIU UCKOB

[naBa lll.1 3akoHa 0 baHKpPOTCTBE: NpaBo
ocrnapuBaTb NOOO3PUTENbHbIE CAOENKN OOIMKHUKA W
cAEnkKn ¢ npeanoyYTeHNEM Kak BHELLHUM
YNpaBrsaoWmnm Nnm KOHKYPCHbIM yNpaBnsitoLLmMMm, Ta

M KOHKYPCHbIM KpeagmMTopam



UcTopusa pa3BuUTUSA KOCBEHHbIX NCKOB

OOHaKo NCTOPUYECKN NMpaBo Ha NPOU3BOOHbIN UCK
— TO €CTb NpaBO NpeacTaBUTENbLCTBOBATL OT
MMEHW oDLLIeCTBa B 3aLLUTY €ro rnpas - ckopee
OoTpMLANoChb, YeM NMPmU3HaBanoch 3a
akLMoHepamMm 1 NpoYnNMmM KoprnopaTuBHbIMU
Y4YaCTHUKaAMMW.



PeweHue NocyaapcTBEeHHOro BbiCLUEro

ToproBoro cyga lepmaHumn
(Reichsoberhandelsgerisht) 1877 r.

«AKUUOHEP He uMeem rpasa Ha rpeobsierieHuUe
KOCBEHHOR20 UCKa, maK KaK 0aHHoe r1paso
HecoeMecmuMo ¢ rpupoodoU akUyUOHEPHbIX

obwecmea»



U.T. TapacoB

«B0o33peHus uccriecoeamersieu 8 3amom criy4ae
duamMemparsibHO rpPoMmMueorosioXXHbI: OOHU He
rpuU3Harm 3moeao ripasa 3a eOUHUYHbIM
aKyUuoHepoM, UcXo0s U3 mo2o 8033PeHUS, HMOo
ripaesrieHue U rnoeepoYHbIU cogem criyxxam He
aKkyuoHepy, a KoMmraHuu, Komopou u omeeyarom 3a
8ce ceoU delcmaeuH...; Opyaue rnpusHarm amo
rpaeo 3a eOUHUYHbIM aKUUOHepPOM U 8UOSM 8 HEM
HaoeXXHeulwyro 2apaHmuto rnpomue
310viompebneHuy viapaaneHus U KOHmMposis 8



U. T. TapacoB (CKNOHAACHL K NepBOU NO3NLINN):

«Mexagy npaBneHnemM 1 NOBEPOYHLIM COBETOM, C
OHOW CTOPOHbI, U eONHNYHbIMUN aKLIMOHEpPaMU - C
PYron, He CYLLECTBYET HUKAKNX OOrOBOPHbLIX UMK
00a3aTenbCTBEHHbLIX OTHOLWEHUN:. ...

3a eAMHUYHbIM aKLUUOHEepPOM He MOXeT ObITb
NPU3HaHO NpPaBo UCKATb CYyAOM YObITKW;...3a
€OUHUYHBIM aKLIMOHEPOM MOXET ObITb MPU3HAHO
TOJbKO MpaBo Xanobbl Unm NnpoTecTa odLemy
CObpaHunio».



A. N. KamunHka

bb1r10 661 8pe0HO, ecriu bbl U3 cpeObl akUUOHEePHOU
MOorirbl MPoucxoousiu rnosioxKumersibHble
sMeuwlameribcmaea 8 yripasrieHue, ...u3bpas
aKUUOHePHY KoMnaHuto Kak goopmy Hauboriee
briazonpusmHyro 0ris coeMecmHou
desmeribHocmu, akyuoHepbl OO/MKHbI
omkKa3ambCs 0m 8CAKOU MbICTIU « XO3UHUYamb» 8
3MoM ripeoripusamuu, 0719 3Mo2o UMEeMCcs UHbIe
gopMbI accoyuayul, a 30ech rnepeo HUMU
HecoMHeHHas cbobma 2ocrioocmea borbuwuHCmaa



Mnes KocBEeHHOro Ucka

JaTtb MUHOpUTaAPUIO BO3MOXHOCTb
npeobLABUTL B 3alLUTY MHTEPEeCoB
ropnanYecKoro nmua Kkakoe-nmdo TpebosaHue
B TeX criy4yasXx, Korga mmeeT MeCcTo HapyLleHue
MHTepecoB LPUANYECKOro rimya, Ho CamMo OHO
Takoro TpedoBaHuA He npeaobABRAeT NMobo
nogpasymeBaeTCsl, YTO U He NpeaAbABUT



NMOYEMY I/ICKVI'IPOI/I3BOD,HbII7I
(KOCBEHHbIW)(DERIVATIVE)?

(1) JaHHbIN UCK ABNAETCH KOCBEHHbIM, TaK Kak
Bbiroga CcaMuUX akKUMOHEepOB — 3adaBUTENEN
ABMNAETCSA onocpenoBaHHOW (KocBEHHOW),
NMOCKOJIbKY B CBOI MNOMb3y OHU HUYEro He
nony4arT, NPAMbIM BbIrogonpuobpeTaTerniemM ro
MCKY B cCriy4yae ero yaoBJIeTBOPEHUA ABIMAETCA

o0LLeCcTBO.



NMOYEMY I/ICKVI'IPOI/I3BOD,HbII7I
(KOCBEHHbIW)(DERIVATIVE)?

(2) B cny4yae yOooBreTtBopeHunsi TpeboBaHUW,
npeabaABNEeHHOro B paMKax KOCBEHHOro WCKa,
YYACTHUKN «ODPETAIOT KOCBEHHbIE BbIrOAbl B BUAE
BOCCTAHOBIMNEHUSA KanuTanusauum KoMNnaHum», a
camMO nNnpaBO Vy4yacTHMKA Ha npeabsBrieHne
NMPOMN3BOAHOIO NCKAa «ABMNAETCH NPON3BOAHLIM OT
npaBa COOCTBEHHOCTM Ha 4YacCcTb YCTaBHOro
Kanutana lopuan4yeckoro nuvua, B 3aluTy npasa
KOTOPOro npeabsiBrieHo TpedboBaHue



NMOYEMY I/ICKVI'IPOI/I3BOD,HbII7I
(KOCBEHHbIW)(DERIVATIVE)?

(3) Y 3agBuTenda ectb lOpUaANYECKN 3HAYNMOE
TpeboBaHMe Nnib B TOM OObEME, B KOTOPOM OHO
MMEETCH eCTb Y CaMOW KOprnopaumnmn, KOToOpoe OHa
Morra Obl oTCTanBaTb NPU HANNYUN
COOTBETCTBYHOLLEN BOJIN CO CTOPOHLI €€
PYKOBOAUTENEN (TO eCcTb TpeboBaHMe akLIMOHeEpPa
rMpPouU3800HO (OepusamusHO) OT TpeboBaHUA
camMoun KoMnaHun).



[lpuMeHeHne KOCBEHHbIX UCKOB MO
aHanoruu K Tpacrtam

[1o nena Foss (1843) aHIMUUCKME N aMepUKaHCKne
cyabl NPUMEHANN K TpeboBaHUAM aKLMOHEPOB
NnpaBuna o TpacTtax no aHanormu



Robinson vs. Smith, 3 Paige Ch. 222 (NY. Ch.
1832

Cya, ncnonb3yst HOpMbI O TpacTax No aHanoruu,
paspeLumns MMHOPUTapPHbIM akLMoOHepaM 3asiBUTb
TpeboBaHMe NPOTUB ANPEKTOPA, KOTOPbIN, KaK OHU
yTBEpXaanw, npoparn MMYLLIECTBO be3
HaaneXxawero KoprnopaTUBHOIO OO0OpPEeHust N K
COOCTBEHHOW BbIroae



Taylor vs Miami Exporting Co., 5 Ohio 162 (1831):

Cya cO CCbIfIKOM Ha HOPMbI O TPacTe MO aHanormm
NO3BOSNIT YY4ACTHUKY 3adABUTb MPOU3BOAHbLIN NUCK O

HapyLIEHNN OUPEKTOPOM domnayumnapHbix
oba3aHHOCTEN).



Foss v Harbottle (1843) 67 ER 189.

B NAHHOM nene rpynna Y4aCTHUKOB
HEKOMMEpPYECKOU oOpraHmsaumm obpatunacb C
MCKOM B OTHOLUEHUW YNpaBnsoLWMUX IUL, CO
CCbINIKOM Ha 3noynoTtpeodbrieHne TeMu CBOUMW
MONMHOMOYUAMN



Foss v Harbottle (1843) 67 ER 189.

Cyno onpenenun, 4To rno obLulemy npaBuny
«Kopnopauusa gomxkHa npeaAbABINATb UCKN
OT COOCTBEHHOIro MMEHU U B CBOEWN
KOpnopaTUBHOU UNOCTAacu UNU Yyepes Tex,
KOMY 3aKOH NO3BONISEeT 4EUCTBOBATb OT
MMEHU KOMNaHUM B Ka4yecTBe ee
npepcraButTenen» («npasusio
Haonexauwea2o0 ucmua» (proper plaintiff rule):



Foss v Harbottle (1843) 67 ER 189.

lNMpuHyun 6onbwuHcmMaea (majority principle
rule): ecnu cestui que trust (beHedounumapbl Nnu
Y4YaCTHUKKN B paccMaTpuBaemMomMm criyyae)
peleHnem bonbLUMHCTBA 0406pmnu
OENCTBUSA, KOTOPble OcnapuBaoTCA
MWUHOPUTAPUEM, cyay He crieayeT
BMELLMBATbLCH, TaK KaK CBOIO BOSIIO
OONbLUMHCTBO BNpaBe HaBA3aTb AaXe
HenoBOSfIbHOMY MEHbLLUUHCTBY.



Foss v Harbottle (1843) 67 ER 189.

Cyoba [PKkeHKuHC: «Tam, rgoe npeanosiaraemoe
HapylleHne 4BNSETCA CrneacTtBMeEM  COENKW,
KOTopasi MOXeT 00si3aTb KOMMaHUIO N BCEX €€
YYACTHUKOB BCreacTBue BOIEN3bABNEHUS
NpoOCTOro  OOMbLUMHCTBA, WHAUBUAOYANbHOMY
YYACTHUKY HE MNO3BOJSIEHO 3adABNATb TPeboBaHUA
00 ocnapmBaHuUN, TaK Kak ecrin OONMbLUMHCTBO
nognepxuBaeT, TO, YTO ObINO caernaHo, TO 3TO
cadit quastio (naT «He NoANeXuT ganbHeuwemy
oocvxaoeHuro») (Edwards v Halliwell [19501 2 All ER



Foss v Harbottle (1843) 67 ER 189
HO! EcTb ncknryeHus:

* €CIMN peYb MOET 0 AEUCTBUAX HE3AKOHHbLIX UK
COBEPLUEHHbIX C NpeBbILLEHNEM MOMTHOMOYUNU
(ultra vires and illegality exceptions);

* MOLUEHHNYECKNX OEUCTBUAX B OTHOLLEHUN
MUHopuUTapues (the fraud on the minority
exception),

* €CINN TOro TPebyeT npaBocyaune (the interests of
justice exception).



Shareholders Derivative Actions

Rule 23.1. Derivative Actions/ Contemporaneous
ownership requirement

The complaint must:

*allege that the plaintiff was a shareholder or member
at the time of the transaction complained of, or that
the plaintiff's share or membership later devolved on it
by operation of law




Shareholders Derivative Actions

Rule 23.1. Derivative Actions/Demand requirement
The complaint must state with particularity:

(A) any effort by the plaintiff to obtain the desired action
from the directors or comparable authority and, if
necessary, from the shareholders or members; and

(B) the reasons for not obtaining the action or not making
the effort



Shareholders Derivative Actions

Gordon v. Elliman (NY):

“By their very nature shareholder derivative

actions infringe upon the managerial discretion of
corporate boards... Cconsequently, we have

historically been reluctant to permit shareholder
derivative suits, noting that the power of the court

to direct the management affairs should be “
excursed with restraint”



Shareholders Derivative Actions/ Personal v.
Derivative suits

Eisenberg v. Flying Tiger Line (2" Cir., 1971)

Before: Merger After:

Shareholders Flying Tiger/ -
FT ‘
Flying Tiger
Corp./ FTC

Shareholders

Flying Tiger




Shareholders Derivative Actions/ Personal v.
Derivative suits
Eisenberg v. Flying Tiger Line (2" Cir., 1971)

Facts:
The effect of merger is that that business operations are now

confined to a wholly owned subsidiary of a holding company
whose stockholders are the former stockholders of FT

Eisenberg, stockholder of Flying Tiger, argues that his voting
rights were diluted as a result of a series of corporate
maneuvers. He brought a suit against Flying Tiger Line, Inc. (FTL),
to enjoin a reorganization




Shareholders Derivative Actions/ Personal v.
Derivative suits
Eisenberg v. Flying Tiger Line (2" Cir., 1971)

Defendant moved for Plaintiff to post security per New York
State Law

Lower court granted the motion, afforded 30 days to pay
security in the sum $35000

Eisenberg didn’t post the $35,000 security and his action was
dismissed. He argued that the NY law applied exclusively to
derivative actions, and that his suit was individual (i.e., direct)
in_nhature




Shareholders Derivative Actions/ Personal v.

Derivative suits

Security for Expenses (§ 627 of NY Business Corporation Law):

Plaintiffs suing derivatively is required to post security
for the corporation’s costs at the amount of S50000

(S35000 in 1971), unless:
= The plaintiff or plaintiffs hold 5 %or more of any class of

the outstanding s
*The shares of suc

nares, or

n plaintiff or plaintiffs have a fair value

in excess of S50000



Shareholders Derivative Actions/ Personal v.
Derivative suits
Eisenberg v. Flying Tiger Line (2" Cir., 1971)

Issue:

Whether Eisenberg should have been required to post security
for costs as a condition to prosecuting his action, i.e. whether
Eisenberg’s suit is a derivative or personal one

Holding:
No. Reversed. Court finds that Eisenberg’s cause of actin was
personal and not derivative




Shareholders Derivative Actions/ Personal v.
Derivative suits

Eisenberg v. Flying Tiger Line (2" Cir., 1971)

Pl-f: The Injury is that the reorganization has deprived P.
and his fellow shareholders of their right to vote on the
operating company affairs and this right has never
belonged to FT itself but to the stockholders per se

D-t: The stockholders’” vote can be restored only if ceased
company (FT) is revived. Therefore, stockholders are
affected only secondarily or derivatively




Shareholders Derivative Actions/ Personal v.
Derivative suits
Eisenberg v. Flying Tiger Line (2" Cir., 1971)

Court refers to Lazar v. Knoll Cooperative section case in which
the shareholder sought to force directors to call a stockholders
meeting

The court in Lazar stated security for expenses could not be
required where a plaintiff does not challenge acts of the
management on behalf of the corporation. He challenges the
right of the present management to exclude him and other
stockholders from proper participation in the affairs of the
corporation




Shareholders Derivative Actions/ Personal v.
Derivative suits

Eisenberg v. Flying Tiger Line (2" Cir., 1971)

Court:

The claim is personal where the defendants are
interfering with the plaintiff’s rights and privileges as
stockholders



Shareholders Derivative Actions/ Personal v.
Derivative suits
Eisenberg v. Flying Tiger Line (2" Cir., 1971)

Reasoning:

If the injury is one to the plaintiff as a stockholder and to him
individually and not to the corporation, the suit is individual in
nature and not derivative.

*Here, by depriving Eisenberg of any voice in the affairs, he was
deprived of his rights and privileges as a stockholder;

Rule: Harm to voting rights constitutes harm to a
shareholder rather than harm to the corporation, and
thus is a direct suit.




Shareholders Derivative Actions/ Personal v.

Derivative suits

Delaware Special Injury Test (Tooly v. Donaldson):

crieqyetr OTBETUTb HA CIlieAVyIOLL

“e BOMNpPOCHI:

1) KTO (B nepByto ovepensb (first) noctpagan —
nHaOnBMAyanbHbIN aKUMOHEP UMM KOMNAHNSA?

*2) KTO nony4unT BO3MeLLEHMNE B clny4vae yaoBNeTBOPEHUS
TpeboBaHUA — OTAENbHbIWM aKLUMOHEP (aKLIMOHEPbI) K

cama Kopnopauua?

B cBeTe Tooley y4aCTHUK AOMMKEH NPOAEMOHCTPUPOBATh,
4YTO Bpea, NPUYUHEHHbIN eMYy, He 3aBUCUT (independent) OT
Bpeaa, NpUYINHEHHOro HepaamMBbLIMU MeHe)KepaMn caMon

KOMIMaHNWN.



Shareholders Derivative Actions/ Demand
Requirement

Most states (including Delaware) require shareholders
who would like to pursue derivative actions to approach
the board and first ask the board to file the suit

(“Demand requirement”)

Aronson v. Lewis:

“The demand Requirement is a recognition of the
fundamental precept that directors manage the business

and affairs of the corporation”




Shareholders Derivative Actions/ The
Requirnment of Demand on Directors

Grimes v. Donald (Del. Sup. Ct. 1996)
Facts:

Plaintiff filed an action against the Board of DSC and
Donald (CEO of DSC) in order to invalidate Donald’s
employment agreement which vested to Donald the “the
general management of the affairs of the Company” and
afforded a generous retirement package, should Donald
retire. Plaintiff understood this provision as the Board
abdicating their management responsibilities to Donald




Shareholders Derivative Actions/ The
Requirnment of Demand on Directors
Grimes v. Donald (Del. Sup. Ct. 1996)

Facts:
Grimes wrote to the Board of Directors of DSC and
demanded that it abrogate Donald’s employment

contract. The Board carefully considered the demand, but
refused.

Grimes then filed this action, seeking:

(1) toinvalidate the agreement; and

(2) anaward of damages against Donald and other members of
the Board



Shareholders Derivative Actions/ The
Requirement of Demand on Directors

Grimes v. Donald (Del. Sup. Ct. 1996)

Issue:

Did Grimes’ pre-suit demand to the board waive his
right to contest the independence of the board?

Holding:
Yes



Shareholders Derivative Actions/ The
Requirement of Demand on Directors
Grimes v. Donald (Del. Sup. Ct. 1996)

Court:

“If a claim belongs to a corporation it is the corporation,
acting through its board of directors, which must make
the decision whether or not to assert the claim... The
Derivative actions impinges on managerial freedom of
directors” (quote. Pogostin v. Rice)



Shareholders Derivative Actions/ The
Requirement of Demand on Directors

Grimes v. Donald (Del. Sup. Ct. 1996)

A stockholder filing a derivative suit must allege
that:

(1) The board rejected his pre-suit demand; or

(2) Allege with particularity why the stockholder was
justified in not having made the effort to obtain
board action (where demand would be futile)



Shareholders Derivative Actions/ The

Requirement of Demand on Directors
Grimes v. Donald (Del. Sup. Ct. 1996)

Demand would be futile is where a “reasonable
doubt” exists that the board is capable of making
independent decision to assert the claim if
demand were made



Shareholders Derivative Actions/ The
Requirement of Demand on Directors
DE rule for excusing demand — the Aronson test:

A stockholder must meet one of the following qualifications for
demand to be excused:

(1) a majority of the board has a material financial or familial
interest; or

(2) a majority of the board is incapable of acting independently
for some other reason such as domination or control: or

(3) the underlying transaction is not the product of a valid
exercise of business judgment




Shareholders Derivative Actions/ The
Requirement of Demand on Directors
Grimes v. Donald (Del. Sup. Ct. 1996)

“The Policy of demand rule is to provide the stockholder with
the keys to the courthouse in the appropriate cases where the
claim is not based on mere suspicions or stated solely in
conclusory terms”

Demand is excused where particularized facts show that there is
a reasonable doubt that:

1) The board is independent for the purposes of responding to
demand; or

2) The underlying transaction is protected by business
judgement rule



Shareholders Derivative Actions/ The
Requirement of Demand on Directors

Grimes v. Donald (Del. Sup. Ct. 1996)
Court:

“If there is a reason to doubt that the board acted
independently or with due care in responding to demand, the
stockholder may have the basis ex post to claim wrongful
refusal and bring underlying action with the same standing
which the stockholder would have ex ante if demand has been
demand excused as futile”



Shareholders Derivative Actions/ The

Requirement of Demand on Directors
Grimes v. Donald (Del. Sup. Ct. 1996)
Application to the facts of Grimes case:

Since Grimes made a pre-suit demand with respect to all claims
arising out of the Agreements, he was required to plead with
particularity why the Board’s refusal to act on the derivative
claims was wrongful.

The business judgment rule is then applied

Rule: When a plaintiff makes a demand, he waives his right to
contest that demand was futile




Shareholders Derivative Actions/ The
Requirement of Demand on Directors
Grimes v. Donald (Del. Sup. Ct. 1996)

“After investing the time and resources to consider and decide
whether or not to take action in response to the demand, the
Board is entitled to have its decision analyzed under the
business judgement rule unless the presumption of that rule
can be rebutted ... “



Shareholders Derivative Actions/ The

Requirement of Demand on Directors
Grimes v. Donald (Del. Sup. Ct. 1996)
Application to the facts of Grimes case

“The complaint failed to include particularized allegations
which would raise a reasonable doubt that the Board decision
to reject the demand was the products of a valid business
judgement”

W Bare allegation of excessive compensation is not
enough to find demand rejection was wrongful



Shareholders Derivative Actions/ Special
Litigation Committees (SLC)

Zapata Corp. v. Maldonado (Del. 1981)

Reasoning:

Quotes Lewis v. Anderson (9th Cir (1980): "To allow one
shareholder to incapacitate an entire board of
directors merely by leveling charges against them
gives too much leverage to dissident shareholders"




Shareholders Derivative Actions/ Special
Litigation Committees (SLC)
Zapata Corp. v. Maldonado (Del. 1981)

Balancing Point
o If on the other hand,

If Corporations can consistently . .
. . : corporations are unable to rid
wrest bona fide derivative actions )
themselves of meritless or

away from well-meaning derivative

plaintiffs through the use of the harmful litigation and strike
committee mechanism, the suits, the derivative action,
derivative suit will lose much, if not created to benefit the
all, of its generally-recognized corporation, will produce the

effectiveness as an intra-corporate

means of policing boards of
directors

opposite, unintended result



Shareholders Derivative Actions/ Special
Litigation Committees (SLC)

In Re Oracle Corp. Derivative Litigation (Del. 2003)

Facts:

Shareholders (Plaintiff) of Oracle Corp. (Oracle) brought a
derivative action, claiming insider trading by four members
(Defendants) of Oracle’s board of directors—Ellison (D), Henley,
Lucas, and Boskin. Ellison was Oracle’s Chairman and one of the

wealthiest men in the world.

The suit alleged self-trading (those directors sold their shares in
Jan 2001, knowing Oracle was trouble. In Feb 2001 shares value

dropped as low as $15,75)




Shareholders Derivative Actions/ Special
Litigation Committees (SLC)

In Re Oracle Corp. Derivative Litigation (Del. 2003)

Facts:

The special litigation committee (SLC) was formed by
Oracle to investigate the charges in the derivative action
and to decide whether to press the claims raised,
terminate the action, or settle. Two Oracle board
members (Garcia and Grundfest), having joined the board
after the alleged breaches, were named to the SLC. They
were each tenure professors at Stanford University




Shareholders Derivative Actions/ Special
Litigation Committees (SLC)
In Re Oracle Corp. Derivative Litigation (Del. 2003)

P-fs:

The directors on the special committee were not
disinterested because they were personal friends of the
accused directors.

D-ts/ SLC: friendship didn't matter, and that the only way
the directors on the special committee could be found to
not be disinterested was if there was "domination and

control"




Shareholders Derivative Actions/ Special
Litigation Committees (SLC)
In Re Oracle Corp. Derivative Litigation (Del. 2003)
Factor indicating independence of SLC:

(1)SLC members joined the board after the challenged transaction
was closed;

(2) Gave up on SLC-related compensation;

(3) No other material ties existed between the SLC members and the
defendants

(4) SLC did a good DD; their investigation was extensive, based on
interviews of 72 witnesses and the committee produced a very
lengthy report (1100 pages);

(5) Stanford rejected Ellison’s child



Shareholders Derivative Actions/ Special
Litigation Committees (SLC)

In Re Oracle Corp. Derivative Litigation (Del. 2003)

Issue

*|s a special litigation committee is able to meet the
burden of demonstrating the absence of a
material dispute of fact about its independence
where its members are professors at a university
that has connections to the corporation and to the

defendants?




Shareholders Derivative Actions/ Special
Litigation Committees (SLC)
In Re Oracle Corp. Derivative Litigation (Del. 2003)
Held: No

The court found that the committee had not met its burden of
demonstrating that there was no material dispute of fact
regarding its independence. The two committee members, both
Stanford University professors, had been asked to investigate
fellow Oracle directors who also had important ties to Stanford
(one being a fellow professor and the other two significant
Stanford benefactors). The court found that these shared
connections of biased nature and that the directors did not
sufficiently demonstrate that such bias did not occur




Shareholders Derivative Actions/ Special
Litigation Committees (SLC)

In Re Oracle Corp. Derivative Litigation (Del. 2003)

SLC:

A director is not independent only if he is
dominated and controlled by an interested party,
such as trading defendant

Law focuses on economically consequential
relationships between the interested party and
SLC directors (economically material ties)



Shareholders Derivative Actions/ Special
Litigation Committees (SLC)

In Re Oracle Corp. Derivative Litigation (Del. 2003)

Court disagrees:

Evaluating whether a director is "disinterested”
vou have to look as broadly as possible. It isn't just
a financial connection, or the ability for an
interested director to '‘punish them' (by firing them
for example), you also have to look at
non-economic social ties, or anything else that
could affect that director's loyalties



Shareholders Derivative Actions/ Special
Litigation Committees (SLC)
In Re Oracle Corp. Derivative Litigation (Del. 2003)
Court:

A director may be compromised not only if he has a financial
interest, but also by virtue of the existence of “personal or
other relationships” to the interested party. The court rejected
the argument that directors are independent unless they are
under “the domination and control of interested parties”

The ties among the committee members, their fellow directors
and Stanford were so substantial that they caused a reasonable
doubt about the committee’s ability to consider impartially
whether the directors should face suit




Shareholders Derivative Actions/ Special
Litigation Committees (SLC)
In Re Oracle Corp. Derivative Litigation (Del. 2003)
Court:

"Delaware law should not be based on a reductionist view
of human nature that simplifies human motivations on
the lines of the least sophisticated notions of the law and
economics movement. Homo sapiens is not merely homo
economicus. ...[T]hink of motives like love, friendship,
and collegiality, think of those among us who direct their
behavior as best they can on a guiding creed or set of
moral values”




Shareholders Derivative Actions/ Special
Litigation Committees (SLC)

In Re Oracle Corp. Derivative Litigation (Del. 2003)

Court:
"Universities <...> see themselves as communities. In fact,

Stanford refers to itself as a “community of scholars.” To
accuse a fellow professor — whom one might see at the
faculty club or at inter-disciplinary presentations of
academic papers — of insider trading cannot be a small
thing — even for the most callous of academics”

» This case eventually settled for $100 million




Shareholders Derivative Actions/ Special
Litigation Committees (SLC)

Beam ex rel Martha Stewart Living Omnimedia, Inc v Stewart (
Del. 2004)

The plaintiff had argued that three additional Martha Stewart
Living Omnimedia board members were not independent
because of their close ties with Stewart (making a total of five
out of six directors allegedly not being independent). Of the
three directors, two were described as friends of Stewart’s

The court stated that:

“Allegations of mere personal friendship or a mere outside
business relationship, standing alone, are insufficient to raise
a reasonable doubt about a director’s independence”



