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ObcTossiTenbcTBa Aena
o

e /cTUbI:

- The Loewen Group, Inc. (TLGI) — kaHagckas
KomnaHua ¢ segeHnem aena KaHage n CLUA;

- PanmoHg J1. JleseH, rpaxxgaHnH KaHagsl,
ocHoBartenb TLGI.
o OTBETYMK:
- CWA



Uck B cyae wtaTta Muccucunum
(O’Keefe vs Loewen Group)

BoameweHune yobiTkoB (500 mnH. gonnapos):
— MopanbHbin ywepb — 75 MnH. gonnapos,;

- HakasaHue B kadecTBe Bo3MelLeHUs yobITKoB — 400 MIH.
0051napos.

KomnaHusa Loewen xenana ocnoputb pellieHne o Bbinnate 500
MUIINIMOHOB 0S1/1ap0oB, HO CTOSIKHYNach ¢ TpeboBaHNEM
npegocTaBneHnst obecneunTenbHbIX LEHHbLIX bymar Ha 125%
aTon cyMmmbl. OgHAKO AaHHble TpeboBaHMA MO ObITb
YMeHbLUEHbI N0 "yBaXXUTENbHOU NpuynHe”. Tem He MeHee,
BepxosHbin Cyg Muccmcunm otkasanca CHU3UTb 3TU
TpeboBaHua 1 notpeboBan, YToObl 625 MUNNMOHOB A0MNIAapPOB
ObIin obecneYyeHbl B TeYEeHUe ceMn AHen Anga nogadu
anennsauun.



Mo3numua Uctua:
]

e PeweHune o Bbinnate 500 MnH. gonnapos ABNAeTcd
«MepamMu, MPUHATBIMWN APYron CTOPOHOMU» MO

OTHOLLUEHUIO K MHOCTPaAHHOW MHBECTULIUN B 3HAYEHUN
ctatbu 1101.1 HADTA.

o« HapyweHa ctatbsa 1102 HA®TA o
HeaQUCKPUMUHaLNW.

o HapyuweHa ctatbs 1105 HADTA 0 MMHUMaNbLHOM
cTaHpapre.

o HapyuweHna ctatba 1110 HADTA o komneHcauuu.



Mo3nyuna OTBeTUMKA:
oo

o [lenctBusa cygoB He noanaaatoT nod NOHATUE «MEP,

NPUHATbLIX CTOPOHOW», YKa3aHHbIX B rnase 11
HADTA.

e MupoBoe cornalleHmne Takke He noanagaeT noa
nencteue rmasbl 11 HADTA.

e Loewen He Bo3paan B TeyeHne cygedbHoro
npouecca NPoTUB BbICKa3biBaHWIN, Ha3BaHHbIX UM
OVCKPUMMWHALIMOHHBIMUW, YTO HE AaeT eMy NnpaBo
CCbINaTbCA Ha HUX B XoA4e HacTosiwero cyaebHoro
npouecca.



PaccMoTpeHHblIe cyaoM BOMPOCHI:

Bbinn nn BeickadbiBaHns O’KndoB aHTK-
KaHagCKUMnN?

icnonb3oBanu N OHU B CBOEW CTpaTernu
PAcCoOBbIN aHTaroHN3m?

icnonb3oBanu N OHM B CBOEW CcTpaTernm
KI1aCCOBbI aHTAroHMU3m?

JNlnwaet nu ctua TOT doakT, YTO OH He
Bo3zpaxkan npotmns noeeaeHusa O'Kndos B xoge
rpoLecca, npasa ccblfiaTbCA Ha HEro, Kak Ha
HapyweHne HAPTA?




MpumeHnmMmocTb ctatbu 1105 HAPTA
S

o Article 1105: Minimum Standard of
Treatment

1. Each Party shall accord to investments of investors of another

Party treatment in accordance with international law, including fair
and equitable treatment and full protection and security.

2. Without prejudice to paragraph 1 and notwithstanding Article
1108(7)(b), each Party shall accord to investors of another Party,
and to investments of investors of another Party, non-discriminatory
treatment with respect to measures it adopts or maintains relating to
losses suffered by investments in its territory owing to armed
conflict or civil strife.

3. Paragraph 2 does not apply to existing measures relating to
subsidies or grants that would be inconsistent with Article 1102 but
for Article 1108(7)(b).



MpumeHnmMmocTb ctatbu 1105 HAPTA
S

o CcCbINKM Ha:
- Metalclad Corp. vs United Mexican States
- S.D. Mayers, Inc. vs Government of Canada
- Pope and Talbot, Inc. vs Canada

PelweHne cynoa Muccmcunm Hapywaet ctatbto 1105
HADTA.



[lpeaB3ATOCTb
o]

e He ObINO ycTaHOBNEHO, YTO cya K
NPUCSXKHbIE BbINN B AENCTBUTENBHOCTH
npenB3daTbl N0 OTHOLLEHUIO K Loewen.

e TeM He MeHee, cnpaBeasIMBbIM peLleHmne
cyda He ObIno.



MpumeHnmMmocTb ctaTtbu 1102 HAPTA

Article 1102: National Treatment

1. Each Party shall accord to investors of another Party treatment no less
favorable than that it accords, in like circumstances, to its own investors with
respect to the establishment, acquisition, expansion, management, conduct,
operation, and sale or other disposition of investments.

2. Each Party shall accord to investments of investors of another Party treatment
no less favorable than that it accords, in like circumstances, to investments of its
own investors with respect to the establishment, acquisition, expansion,
management, conduct, operation, and sale or other disposition of investments.

3. The treatment accorded by a Party under paragraphs 1 and 2 means, with
respect to a state or province, treatment no less favorable than the most
favorable treatment accorded, in like circumstances, by that state or province to
investors, and to investments of investors, of the Party of which it forms a part.

4. For greater certainty, no Party may:

(a) impose on an investor of another Party a requirement that a minimum level of
equity in an enterprise in the territory of the Party be held by its nationals, other
than nominal qualifying shares for directors or incorporators of corporations; or(b)
require an investor of another Party, by reason of its nationality, to sell or
otherwise dispose of an investment in the territory of the Party.



MMpumeHumMmocTb ctaTtbm 1110 HA®TA

Article 1110: Expropriation and Compensation

1. No Party may directly or indirectly nationalize or expropriate
an investment of an investor of another Party in its territory or

take a measure tantamount to nationalization or expropriation

of such an investment ("expropriation”), except:

(a) for a public purpose;

(b) on a non-discriminatory basis;

(c) in accordance with due process of law and Article 1105(1):

and

(d) on payment of compensation in accordance with paragraphs
2 through 6.




Article 1121: Conditions Precedent to
Submission of a Claim to Arbitration

1. A disputing investor may submit a claim 2. A disputing investor may submit a claim under
under Article 1116 to arbitration only if: Article 1117 to arbitration only if both the

(a) the investor consents to arbitration in investor and the enterprise:

- : (a) consent to arbitration in accordance with
accordance with the procedures set out in the procedures set out in this Agreement:

this Agreement; and(b) the investor and, and(b) waive their right to initiate or continue
where the claim is for loss or damage to before any administrative tribunal or court
an interest in an enterprise of another under the law of any Party, or other dispute
Party that is a juridical person that the settlement procedures, any proceedings with
investor owns or controls directly or respect to the measure of the disputing Party
indirectly, the enterprise, waive their right that is alleged to be a breach referred to in

Article 1117, except for proceedings for

to initiate or continue before any injunctive, declaratory or other extraordinary

administrative tribunal or court under the relief, not involving the payment of damages,
law of any Party, or other dispute before an administrative tribunal or court under
settlement procedures, any proceedings the law of the disputing Party.

with respect to the measure of the 3. A consent and waiver required by this Article
disputing Party that is alleged to be a shall be in writing, shall be delivered to the
breach referred to in Article 1116, except disputing Party and shall be included in the
for proceedings for injunctive, declaratory submission of a claim to arbitration.

or other extraordinary relief, not involving 4. Only where a disputing Party has deprived a
the payment of damages, before an disputing investor of control of an enterprise:

P ' ' (a) a waiver from the enterprise under
administrative tribunal or court under the paragraph 1(b) or 2(b) shall not be required:

law of the disputing Party. and(b) Annex 1120.1(b) shall not apply.



[MpumeHnmMocTb ctaTtbu 1121 HAPTA
S

o CcCbIfikuM Ha:
— Finnish Ships Arbitration Award;
- Nielsen vs Denmark;
- Norwegian Loans Case.

Obs13aHHOCTb UcYepnaHnst BHyTPEHHUX CPeacTB
NpaBoOBOW 3aLUUTHI.



MupoBoe cornawieHue
c-

o He perynupyetca rnason 11 HADTA.



FOpucoukuus
o

e T.K.[locne cnywaHun, Ho 4O BbIHECEHUSA peLLEHNS
KoMnaHus Loewen pecTpykTypupoBana cBo bU3Hec
nytem nuksmagaummn LGIl n cosgaHmnsa kaHaackou
komnanmn NAFCANAFO, tenepb Ha 75 %
npuHagnexaslwaa komnaHun TLGI, koTopas B cBOtO
ovyepeab bbina 3apeructpmposana B CLUA, y cyaa
OTCYTCTBYET HOPUCOUKLNS ONA paCCMOTPEHUA criopa.

o Bce TpeboBaHua VcTua OTKIMOHEHDI.



3HavYeHue gena.
oo

o CHATME KoprnopaTUBHbLIX NOKPOBOB,

e HauwnoHnanbHas npMHagneXHoOCTb
OpPUAONYECKOro nmua.



Cnacnb6bo 3a BHUMaHue!



