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OTMeTHM TOT (PaKT - YTO B COBPEMEHHOM MEXKTyHAPOITHOM YaCTHOM
IIpaBe MPUMEHEHHUE K COOTBETCTBYIOIIUM OTHOIIEHUSIM HHOCTPAHHOTO
IpaBa B CHUTY OTCHUIKM K HEMYKOJUTM3MOHHBIX HOPM WJIH K€ Ha
OCHOBaHMHU BBIOOpA MpaBa CTOPOHAMHM B IOTOBOPE (Ha 0a3e NMpUHIMIIA
ABTOHOMMH BOJIK CTOPOH — 00 3TOM IpUHIUIIE B § 6 TII. 9)
OTPaHUYMBACTCA HE TOJIHBKO B CWIIY JEUCTBUS OTOBOPKHU O MyOJIMYHOM
HOPSIKE, HO M B CHITY JICHCTBHS UMIIEPATUBHBIX HOPM.



['oBOpPSt O IPUMEHEHUH UMITIEPATUBHBIX
HOPM, KpaHE BaXHO IIPEXKIE BCETO
OOpaTUTh BHUMAaHUE HA PA3TUYUE MEKTY
OOBIYHBIMU UMITCPATUBHBIMU HOPMAMU U
TaK Ha3bIBAEMbIMU
CBEPXHUMIIEpATUBHBIMU HOpMaMu. B
mateparype (E.B. KabaToa) ormMeuaocs,
4TO mpobIeMa OnpeaCICHUS
CBEPXHUMIIEPATUBHBIX HOPM, UX
OTTPAaHUYEHHI OT OOBIYHBIX
UMIIEPATUBHBIX HOPM IPEICTABIISIET
cO000M OJIHY M3 CaMbIX CIIOKHBIX MTPOOIEM
B COBPEMEHHOM MEXyHAPOIHOM
yacTHOM mpaBe. CTOUT Cka3arh, JJIs
MOSICHEHUSI 3TOT0 Pa3JIndus 00paTuMcs
OMSITh K MPAKTHUYECKOU MPOOIeMe
NPUMEHEHUSI HCKOBOW JTABHOCTH.



Ot1u Borpockl Bo3HuKkaiu B mpaktuke MKAC neonHokpaTtHo. Tak, ssmoHckas Gpupma
IpEABABUIIA UCK K POCCUMCKON OpraHu3aluu, ¢ KOTOPOM y Hee ObLI 3aKJIFOYEH KOHTPAKT
KyIuU-tipoaaxu B 1994 r.



OTBeTYHK, MMoJIaras, Y7o K OTHOIIEHUSIM CTOPOH IMTPUMEHUMO POCCUKCKOE MPABO, HE
IPEACTABMB HUKAKUX BO3PAKEHUH IO CYLIECTBY TPEOOBAaHUS, COCIIANICS HA TO, YTO
UCTIIOM OBLI MPOIYIIEH CPOK UCKOBOUM AJABHOCTH, MPEYCMOTPEHHBIA POCCUICKUM
3aKOHOJIATE€JILCTBOM. APOUTPBI UCXOAUIN U3 TOTO, YTO K OTHOIIEHUSIM MOJIEHKHUT
IIPUMEHEHUIO ANIOHCKOE PABO KAK MIPaBO CTPaHbl NpoaaBla. beuia npuMeHeHa 1o
BOIPOCaM MCKOBOM JTaBHOCTH CT. 522 ToproBoro kogekca AnoHuun, CoriacHO KOTOPOU
OOIIMI CPOK NCKOBOM TABHOCTHU MUCTLIOM MPOIYIIEH HE OBbLI.

Ot1oT noaxoj 0wt 3akperuieH B ¢T. 1208 'K P®D, cornmacHo KOTOPOU UCKOBas IaBHOCTh ONPEIEICTCS
10 TIpaBy CTPaHbI, MOJJICKAIEMY PUMEHEHUIO K COOTBETCTBYIOIIEMY OTHOIIICHHUIO.



B omiinune oT 00BIYHBIX UMIIEPATUBHBIX HOPM MHOE JICHCTBUE B COBPEMEHHOM
MEXTYHAPOIHOM YaCTHOM IPABE OKA3bIBAIOT TaK Ha3bIBAEMBbIEC
CBEpPXUMIIEpATUBHBIC HOPMBI. HOpMBI, OTHOCAIIIMECA K KATETOPUU CBEPX
UMIICPATUBHBIX, MOJJIC)KAT IPUMEHECHHUIO K ITPABOOTHOIICHUIO HE3aBUCUMO OT
TOT'0, KAKOE MPaBO MPU3BAHO PETYIUPOBATh OTHOIICHUS CTOPOH. YCTPAHUTh UX
MPUMEHECHNE HE MOTYT HU COIVIAIIEHUE CTOPOH O BBIOOpE MpaBa, HU
KOJUTM3MOHHBIC HOPMBI CTpaHbI cyna. [IpaBuiia 0 TaKuX CBEpXUMHUEPATUBHBIX
HOpMax coaepkutcs B0 BBogHoMm 3akone k [TY OPI 1986 1.



B 3akone 0 MexayHapomaHoM yacTHOM Tipase [lIBennapuu 1987 r., B 3akoHax
JIPYTUX CTPaH, a Takke B PuMckon kouBeHuuu 1980 1. 0 mpase, npuMeHu
MOM K JIOTOBOPHBIM 00si3aTenbeTBaM. B ct. 7 3Toit KonBeHmu ropopurc,
YTO «HUYTO B HACTOSIEW KOHBEHIIMM HE OTPAHUYMBACT IPUMEHEHUS'
HOPM ITpaBa CTPaHbI CyJla B CIy4asix, KOrga OHU OyqyT UMIIEPaTUBHBIMU,
HE3aBUCHUMO OT IMPaBa, IPUMEHUMOTO K JOTOBOPY». AHAJIOTUYHOE T10
JIOKEHUE TIPETYCMOTPEHO B CT. 18 3akona IlIBenapun 0 MEX1yHApOJIHOM
YaCTHOM MPaBE: UMIIEPATUBHBIE HOPMBI IBEUIIAPCKOTO MPaBa B CUITY 0CO
00ro ux Ha3HAYEHUSI TPUMEHSIFOTCS HE3aBUCUMO OT TOTO, MPABO KAKOTO
rOCyIapCTBa MOAJIEKUT MPUMEHEHUIO COTTIACHO HACTOSAILEMY 3aKOHY.



B pasa. VI tpetseit yactu I K PO caenanbl NONBITKA PEINATH CIIOXKHYEO
npo0eMy B3aUMOIECUCTBUS KOJUIM3UOHHBIX HOPM M UMIIEPATUBHBIX HOPM

MaTepHUaIbLHOTO HPaBa KaK CTPAHBI CyJa, TAK U TPETheU cTpanbl. (cT. 1192
npeaycMorpero 'K PD)

«1. ITpaBuna HacCTOSAIIETO pa3Acia HE 3aTPATUBAOT ICMCTBUE TEX UMIIEPATUBHBIX HOPM
3akoHomarenbcTBa Poccuiickoit denepanun, KOTOpbIE BCIAEACTBUE YKA3aHUSA B CAMUX
MMIIEPATUBHBIX HOPMaX MJIM BBUY UX 0COOOTO 3HAYEHHUSI, B T.4. i1 0OeCIeueHUs IpaB
U OXPaHSEMbIX 3aKOHOM MHTEPECOB YUYACTHUKOB TPAXKIAHCKOTO 000POTa, PEryIUPYIOT
COOTBETCTBYIOIIME€ OTHOLLIEHUS HE3aBUCUMO OT MOMJIEKAIIETO IPUMEHEHUIO IIPaBa.»



Crartbs, peryJimpyromnas JaHHbIA BOIIPOC, BIEPBBIEC BKJIIOYEHA B POCCUKCKOE
3aKOHOJIATEJIbCTBO B 00JIACTH MEXKIYHAPOIHOIO YaCTHOTO TipaBa. B Hel
COOTBETCTBUM C MEXKIYHAPOIHOMN MPAKTUKOM 3aKPEIUIEH PA3HBbIMA MOAXO/ K IByM
KaTEropysiM CBEPXUMIIEPATUBHBIX HOPM, & UMEHHO: CBEPXUMIICPATUBHBIE HOPMBI
CTPaHbI CyJa JOJKHBI IPUMEHSITHCS B 00513aTEILHOM MOPSJIKE, a
CBEPXUMIIEPATUBHBIE HOPMBI TPETHEU CTPAHBI, TPABO KOTOPOM TECHO CBA3AHO C
IIPABOOTHOLIEHUEM, MOTYT IIPUMEHSTHCS I K€ HE IPUMEHATHCS T10
yCMOTpEHUIO cyaa. OOMmMM 11 UMIIEPATUBHBIX HOPM JIAHHBIX JIBYX KaTE€ropui
OyZIeT TO, UYTO UX HOPMBI JOJKHBI IPUMEHATHCSI HE3aBUCHMO OT MOJICKAIIETO
IIPUMEHEHUIO TTPaBa



2. [p1 NpPUMEHEHUM HpaBa KaKoW-
NMBO CTpaHbl COrJJaCHO npaBuIaM
HacToslllero pasgena cya MOXKeT
MPMHATL BO BHMMaHME MMMeEpa
TUBHbIE  HOpPMbl MpaBa  Apyrou
CTPpaHbl, UMEILWEN TECHYH CBA3b C
OTHOLLEHWEM, €C/IN COrJIacHO npaBy
3TOM CTPaHbl TaKME HOPMbI JI0JIXKHbl
peryMpoBatb  COOTBETCTBYHLLME
OTHOLLUEHUA HE3aBUCMMO OT noaJje
Kalllero npuMeHeHuo npasa. [pu
3TOM CYJ JOJ/BKEH Y4YMTbiBaTb Ha3Ha
YEHME M XapaKTep TaKMX HOpM, a
TaKXXe MoCNeACTBMS MX MPUMEHEHMUS
NN HEMPUMEHEHMSA> .



