[Ipe3enTanus Makcuma [1ladensHuka, 320 rpymnna

OCHOBHDbIE 9JIEMEHTDI
NCKA



OCHOBHbIe 3N1eMeHTbl UCKa

[Mpeamert OcHoBaHue

[10 MHEHUIO HEKOTOPbIX:
CoaepxaHue
CTOPOHLI
CnocoObl 3aLlUThbI
[Mpouune



OcHoOBaHuWe cr.1311TKP

daKkTnyeckme n npaBoBble
0DCTOATENBCTBA, C KOTOPLIMU
NCTeL, CBA3bIBAET Hann4vne
BbIHOCUMbIX Ha pacCMOTpPEHNE
cyga OTHOLUeHUun

«OCHOBaHMEe 1CKa 3akn4yaeTcs B
npegnoniaraeMblX CO CTOPOHbI OTBETHUMKA...
HapyLLeHNAX NpuHaanexawiero uctuy
rpakgaHCKoro rnpasa, BblTEKalOLLEro u3
OEUNCTBYIOLLIMX 3aKOHOB UINW... N3
OOTOBOPHbLIX C OTBETYMKOM OTHOLLUEHUN. »

(B.M. ['0pOOH)



OcHoBaHMe ncka B pasHbIX NpaBOBbIX
MoOenax

3anagHasa Espona - topyanyeckue dakThl,

nopo’kaatoLime B COOTBETCTBUN C AENCTBYHOLLMM
3aKoHO4aTeNbCTBOM Opuanyeckue nocrnencTsus,
HenpaBoMepHble OeNCTBUSA, HEOPEXHOCTb UMK %
HeBbINMosiHeHWe obs3aTenbLCTB
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CLA - npaMoK ykaszaHue Ha HeobxoanmMoCTb HOPMbI
npasa, perynmpyrLlen crnoXXmselLleecs OTHOLLEHUS, U
OaXe Ha TOSIKoBaHMe 3TUX HOPM MPU PacKpbITUU
topuanYeckmnx akToB, NOSIOXKEHHbLIX B OCHOBAHNE UCKa

AHrmocakcoHckaa cucrtema NnpaBa — 3MNpeT Ha yKa3aHne
B Ka4yecTB€ OCHOBaAHUA NCKa HOPMbI MpaBa Uit

crieayoLime n3 HuX topngundeckmne BoiBoabl. (B.K. s z
[lyquHCKUU omHOcum K Hedocmamekam)




OcHoBaHMe B NpaBoOBOW MOOENN
PO

Poccusa — He TpebyeT OT yKka3aHus B
MCKOBOM 3asBfIEHUMN Ha HOPMY MpaBa,
NULb 0BCTOATENBCTBA, HA KOTOPbIX
OCHOBaHbl TpeboBaHUA, U JoKa3aTeNbCTBa,

noaTBepXxgaroLlue 3T TpedboBaHus _

OaHako nNpaBoOBOE OCHOBaHME UCKA
YUYUTBIBAETCA MPU NPUHATUN NCKOBOIO
3asaBreHnsd, NOAroToBke gena K cyaedbHomy
pa3bupartenbCTBY, BbIDOPE HanpaBneHus
nccnegoBaHnUsa oOCTOATENLCTB Aena u
pasbupaTenscTee no geny



[Tpnpoga ocHoBaHuA ucka ct. 56 [TIK
PO

® «Cyn meeTt Oeno He C CyLeCTBYHOLWNMU
B JENCTBUTENbHOCTU ODCTOATENBCTBAMMU,
cnyXxaLlunmMm oCHOBaHMEM TpeboBaHug, a
C 3asBIEHMEM MCTLIA O CYLLIECTBOBAHUM
aTnXx obcrodaTenscTB» - PE. [yKacsiHOM

® «OcHoBaHMe nUcka MMEET YNUCTO
MaTepuanbHO-NPaBoOBON XapaKkTep, Tak
Kak B HEM YKa3bIBalOTCs OOCTOATENLCTBA
n topngndeckne daktbl, Ha KOTOPbIX
NCTEL, OCHOBbIBAET CBOE MaTepuarbHO-
npaBoBoe TpeboBaHMe, a camMo 3TO
TpeboBaHME BbITEKAET N3 CYDOBLEKTUBHOIO
MaTepuarnbHOro npasa, KOTopoe
BO3HMKAET B MaTtepunanbHOM
npaBooTHOWEHNNY» - . A. XKepyornuc




HeocHoBaTenbHbIN Uck CT. 99, [TIK
PO

«HeocHoBaTenbHbIN UCK™ - UCK,
OCHOBaHHbIN Ha dpaKTU4YeCKnx
oOCTOATENLCTBAX, HE ABMSAOLLNXCSH
ropnany4eckuMm doakTamm

OcHoBaHMEM MCKa SABMAITCSH PaKThl,
MMEeIoLLIEe NPaBOBOE 3HA4YEHMe, U
MMEHHO OHU noanexaT AoKa3biBaHUIO.



OcHoBaHue ucka

IOpunanyeckue Hopmbl npaBa

daKThbl
MaTepuanbHble
MaTepuanbHOro
Xapaktepa [MpoueccyanbHble
[MpoueccyanbHOro

Xapakrepa




OcHoBaHMe KaK npegnochblisika

NCKa
/ICK Unm ero ocHoBaHue - 4YTo ABNAEeTCH

NPUYNHOWU, NPEANOCHLINIKON, a YTO CrieacTBMeEM?

OcHoBaHMe ncka BbICTYMaeT, C 0O4HOWN CTOPOHHI,
COCTaBHOW YacTblo Llenoro, a ¢ apyrou
CTOPOHbI, NpeanocbINIKON BO3HUKHOBEHUS 3TOrO
LLernoro.



OcHoBaHue ucka = «['losoa

NCKa» / \

® AKTUBHOE @ [laccuBHoE
® Ha ocHoBaHuu paktoB ® Ha ocHOBaHMU (PaKTOB
NpaBonNpon3BOASALLNX, npaBoHapyLlaoLWKX,
NpPaBON3MEHSIOLLNX, NpaBoNpPenATCTBYHOLLNX

NPaBONpPMMEHARLLNX




[lpeameT ncka

1888 - « To ropmanyeckoe OTHOLLUEHME, N3 KOEro UCK
BbITEKAET, HO HE paKThbl, HAPYLUMBLLUME NPaBOo
nctua» - K. AHHeHKo8a

Hayano XX B — « Takne MOMeHTLI B NpaBOBOM
NONOXXEHUN CTOPOH, KOTOPbIE CIy>KaT NPUYNHOWN,
cnocobHon co3gaTh NpaBo OHON CTOPOHbI
TpeboBaTb UCNOSTHEHUA OT apyron» - B.M. [opOoH

Cenvac - maTepuanbHO-rnpaBoBoe TpeboBaHue
NCTLUA K OTBETUUKY, BbITEKAKOLLEE U3 CITOPHOIO
NPaBOOTHOLLUEHUS, U TpeboBaHme K cyay ob
YOOBIIETBOPEHNN MaTEpPUaribHO-NPaBOBOro
TpeboBaHUA K OTBETUUKY



[lpeomeT

«[MonoxeHne nctua, KOTOPOMY COrfnacHO HopMaMm
MaTepuanbHOro NnpaBa COOTBETCTBYET
00513aHHOCTb MPOTMBHOMN CTOPOHbI MPUCTYNMUTb K
HeMeasIeHHOMY UCMOMHEHU0.» (B UCKaX O

NpUCYyXgeHunn)
- B.M. 'opOoH

« Takme MOMEHTbI B NPaBOBOM MNOMOXEHUU
CTOPOH, KOTOpble cry»aT Npu4nHoOmn, cnocobHomn
co3gaTb NMpaBoO OHOW CTOPOHbLI TPeOOBATL
MCMOJSIHEHUA OT APYron.» (B UCKax 0 Npu3HaHUn)

- B.M. 'opOoH



[lpeameT ncka ct39ITTIKPO

Ecnu B3aTb 32 OCHOBY TOYKY 3PEHUSA, COrMacHO
KOTOPOW NPeaMETOM MCKa SABMAKTCS
rpakgaHCcKne NpaBOOTHOLLEHUSA, MMOO CNOPHbIE
npaBa n 06893aHHOCTU, a B HEKOTOPbIX CIyYasax
N OXpPaHAEMbI 3aKOHOM UHTEPEC, NOSABUTCS
HEOTOXXAECTBMEHHbIN C MOHATUEM UCKA B
MaTepuanbHO-NMpaBoOBOM CMbICIE €ro npeamer.

Tem Bornee 4To And BbIHECEHUS pELLIEeHUS
Bcerga HeobxoamMmo cHavara yCTaHOBUTb
NPaBOOTHOLLEHNE, a B UCKaAX O NMPU3HaHUU
TakUM YCTAaHOBIMEHNEM U 3aKaHYNBAETCS
npoLiecc.



CopepxaHue ncka

COBOKYMNHOCTb PasfiMyHbIX 3N1IEMEHTOB U UX
B3aMMOOENCTBUIN, onpeaenaroLmmx OCHOBHON TuUM,
XapaKTep Toro Unm MHoro npeameTta, ABrneHus,
npovecca.

[Tfpocbba ncrtua K cyay o nNpucy>XaeHnmn, NnpusHaHum
nnn n3ameHeHnn (npeobpasoBaHnn) nNnpasa

OnpegenaeTtca Ton Lenbio, KOTOPYHO npecrieayet
nucreu,



CoaepxaHume — arieMeHT ucka?

OcHoBaHue + [lpegmet + CogepxaHme = NCK?
CopepxaHue = npoueccyarnbHas Lerb ncka?

Co,qep>|<aH|/|e — HE COBCEM 3J1IEMEHT NCKa, OAHAaKO
B KAKOWN-TO MepeE ABJTAETCA TaKOBbIM

OneMeHT 1Ucka — Yepes Yyp CTporoe NoHATUE, UCK
— He anredbpanyeckoe ypaBHEHME, a CroXHas

CTPYKTYpa



CTOpPOHbI B UCKE

[.J1. OcoknHa - MeeT 3Ha4vYeHne Npwu
onpeneneHnmn ToXaecTsa UCKOB U
PACKPbIBAET coaepXaHMe UCKa C TOYKN
3PEHUS TOro, KTO U B YbUX NHTEPECAX
MLLIET 3aLUUTbI, N TOrO, KTO OTBEYAET MO
NCKY.



UepThl, XapakTepuayrLime u
MHOMBUAOYyann3npyroLine NUckK

ONEeMEHTbI UCKa ABMAIOTCS YepTamu,
XapaKTepusyoLnmMmmn u
MHONBNAOYaNMU3NPYIOLLMMU UCK,
npeanosiaraemoro obparmBLLIMMCS 3a
3aLUUTON HaPYLLEHHBLIM U OCMOPEHHbIM,
Cp€eaCTBO, HarnpaBneHHOEe NPOTUB
npeanosiaraemMoro HapyLwmnTena K cyay u
OCHOBaHHOE Ha yKa3aHHOM UCTLIOM CMNOPHOM
rpaXkgaHCKOM MpPaBOOTHOLLEHUN.



Cnop - KaKk YepTa nUcka

Cnop - 9TO BCero nuilb CyObLeKTUBHOE
HECOOTBETCTBNE MHEHUN CNOPSLLMNX
CTOPOH, B3aUMOUCKITHOYEHNE UX
MHTEpPEeCOB. XapaKTep crnopa NOoSIHOCTbLIO
onpenendeTcs BoNen3bsBneHnemM ero
YYaCTHUKOB, OH CITINLLKOM
"cybbekTuBeH", YTOOLI UMETL
pellatoLlee 3Ha4YeHne npu
onpeaeneHnmn npoueccyansbHoro
BOMpOCa TOXOeCTBa.



[ 1paBOOTHOLLEHMNE BKIOYAET B

ceods:
1) cyObeKTbI: NNL, y4aCTBYOLLNX B HEM
(CTOPOH, TPETLUX NNLL);

2) 0ObEKTbI: COBOKYMHOCTb AENCTBUN,
COBepLUEHNA (UM HECOBEPLLEHNS) KOTOPbIX
npenocTaBnseTcs NpaBo TpeboBaTh
yrnpaBOMOYEHHOW CTOPOHE,;

3) OPUANYECKYIO CBA3b CYDBLEKTOB C
OOBbEKTOM, T.€. caMu rnpaBa n obsa3aHHOCTU
CyObEKTOB, OCHOBaAHUSA UX BO3HUKHOBEHUSI.



Cnoco0 3awmnThbl:

1) BO3MeLLleHMe MaTepuanbHoro yulepba
(0ObIYHO NPUYNHEHHOIO CHUXKEHNEM
pa3smepa npmbdbInNmM BCneacTteme YMeHbLUEHUSA
yucra nokynareneun n napTHepoB);

2) BO3MeLLEeHMe MOopanbHOro Bpeaa;

3) nybnukaumnsa onpoBepPXeHUA, OTBETA,
cobcTBEHHOU MHd OpPMaLIMK O paboTe
opraHmsauum u T.n.



rlpe,El,I'IOCbIJ'IKI/I N YCITOBUA NMPUHATUA 3aABJ1EHU

1)- NpeanockINKK 1 YCNOBUA, Kacalolluecs cyaa (Tak Kak
cobntogeHve npasun NogBeAOMCTBEHHOCTY -
npeanockbinka, a noacyaHOCTU - YCIOBUE) ;

2) NpeanocCbIfkn U YCIoBUS, CBA3aHHbIE CO CTaTyCoOM
CTOPOH (NpoueccyanbHas npaBoCnoCObHOCTb -
npeanocbisika, a 4eecnocobHOCTb, Hannyne rnpasa Ha
BelleHWe npouecca A4ng nuy, sawmuiaroLmnx NHTepecs!
OpYyrux, - ycrioBus);

3) OTCyTCTBUE NMPENATCTBMN K BO3DYXKOEHMUIO
CyOonpon3BoACTBa, NPeayCMOTPEHHbIX M. 2 - 3 4. 1 CT.
134 I'TIK PO;

4) cobrnogeHne gocyaebHoro nopsigka yperynmpoBaHUs
crnopa (ecnu TakoBon NPeaycMoTPEH).



M.K. BopobbeB



INeMeHTbl UCKAa 3HAYNMbI ONS
onpenerieHUs npeaMeTa AoKa3biBaHU S,
3alUTbl OTBETYUKA NPOTUB UCKA.
OTBeTYUK AONXKEeH 3HaTb, Ha YTO
npeTteHAyeT nctewu v Ha OCHOBaHUM
KaKnx oo0CToATeNbLCTB. TakXe OHU
MOMOraroT cyay onpeneriutbL ooLem
TpeboBaHuu uctua n gopmy 3aLmUThbl.

Ona nsderaHusa npoTuBopevnin nNpu
NnPUMeHeHun Tpex n bonee YreHHOWU
CUCTEMbI 3JIEMEHTbI Ny4ylle 3aMeHUTb

Ha NPU3HaKMW.
Cnacunbo 3a BHMMaHue!



