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Tema:

UCTOPUA TOCYOAPCTBA U MNPABA
B HOBOE BPEMHA

BO3HUKHOBEHUWUE U PASBUTUE
BYPXYA3HOI'O NPABA
B HOBOE BPEMHA
XIX - Hayano XX BB.

(] BEPHYTbCS K OIMABMEHUIO » »| NEPENTM K CNEQYIOWEN NEKLUMM



|_|,eJ'Ib N3yvYeHund TeMbl.

O3HakoMUTb CTYOEHTOB C UCTOPUEN BO3HMKHOBEHUA U OCOBEHHOCTAMMU
pa3BuUTUs Byp)Kyas3HOro npaBa Ha KOHTMHEHTe M B KonoHmax B XVII - Havyane XX
BB. OcBeTuTb 06LMe 4YepThbl, Npobrnembl U pasnuuusa Oyp)KyasHOro npasa B
pasnMyHbIX  rocygapctBax, BKMAYAd  KOHCTUTYLMOHANuM3M,  rpagaHcKoe,
YrofloBHOE W coumanbHOe NpaBo. YOenuTb BHUMaHWE OCODEHHOCTSIM pa3BUTUM
ABYX OCHOBHbIX HOPUANYECKUX CUCTEM.

[NnaH nekuuu:

= KOHCTUTYLIMOHHOE MpaBo

= Cuctembl Byp>xyasHoro npaea

= PasButne 6yp>kyasHOro rpakgaHckoro npasa
= Pa3sutne Byp>kyasHOro yronoBHOro npasa

= Cy0oyCTpPONCTBO U NpoLiecc

= CoumnanbHoe npaso.



L
KOHCTUTYLMOHHOE NPABO

OcHoBbI BypxxyasHoro npasa, hbopMUPOBaNUCh 3a40Mro A0 TOPXKeCTBa OypiKyasHbIX
Maen WU Hawnu oTpakeHue B MHOFOYUCIIEHHBIX Tpydax HPUCTOB U (PUNOCOdOB cpeaHe-
BEKOBbSl, Nnepuoa «npocBeLleHHoro abconiotTMama» U nogd BAUSAHUEM PEBOMOLIMOHHBIX
npoueccos B EBpone.

BeccnopHo, B ero ocHoBy Obiny 3anoXxeHbl MNOMOXEeHUs pPeLenTUPOBaHHOIO PUMCKOIO
npaBa FepMaHun, HOpMbI rOpoACcKoro npasa B Tanuu 1 nonoxeHus, chopmynmpoBaHHble
B NPOLIeCCe BO3HUKHOBEHUS T.H. «CY40B CNpaBeasiMBOCTM» B AHITINN.

Ha cdopmynupoBaHne ocHoBononaralLmx NpUHLUMNOB Oyp)KyasHOro rnpasa okasanu

BO3HNKHO

BEHVE Tpyabl punococos XVII — XVIII BB. npodeccopa Buko (Heanonb), [xoHa Jlokka (AHrMuns),

n topucta MoHTeckbe (PpaHums), bekkapusa (Utanus). Auckpegutaummn dpeogansHOro npasa

ECg?KVy'Lgﬁ BbINM NOCBSALLEHbI COYUHEHMS r'ymaHucToB dpa3ma Pottepaamckoro, Tomaca Mopa, Yoce-

oro pa, Pabne n bokauydo. B atom cnmncke ocoboe 3Ha4yeHue NpuHaOanNeXmnT npov3BedeHUsIM

MPABA Bonbrepa.

KOHC;MWH MpumeyaTensHOM YyepTon Oyp>Kya3HOM HOPUOMYECKOM HAYKM Ha ee HayanbHOM 3Tane

VNOHHOE Oblna Bepa B CNOCOBHOCTM YernoBeka OTKpbIBaTb M (POPMYNMPOBaTb 3aKOHbI, Yynpas-
MPABO nawouwme obLecTBoM (aHaOrM4YHO OTKPbLITUSIM 3aKOHOB B 001aCTU €CTECTBEHHbIX HayK).

OTtctoga yTonnyeckoe ybexaeHne nuaepos nepBbix Byp)KyasHbIX PEBOSIOLNN BO BCEMO-
yWecTBO «A0OpbIX M XOpPOLIMX» 3aKOHOB, Yepe3 KOTOopble MOXHO W3MEHUTb MUp,
obLecTBo.

OcHoBHas 6opbba nonnTUYecknx NuaepoB Havyana HoBoro BpeMeHn pasropenacb npu
pEeLUEHNN NPUHLMNMANbHOIO BOMpoca O NPUHATUM MUCAHHBLIX KOHCTUTYLUWK. [lepBbin war B
AaHHOM HanpasneHun 6bin caenaH B AHIMMK € NpuHATHEM “Opyaus ynpasneHuns” B nepuos
npaenenuns Kpomeensa. OgHako, cpeaHeBekoBoe ybexaeHue, copmupoBaBLleecs nog,
BMNAHNEM XPUCTUAHCTBA O BOXECTBEHHOW BOSe ONpeaenstolwen pasButne U nopsigok B
obuiecTBe, ANUTENBHOE BPEMS MELLAso Pa3BUTUIO KOHCTUTYLIMOHANM3ma.
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Bnnote go 30-x rogos XIX Beka nucaHble KOHCTUTYUUU UMENUCb TONbKOo y CoeanHEH-
HbiX LUTatoB AMepukn, PpaHumm n JlaTuHoamepuKaHCKNX pecnybrvK, a Takke HECKOSTbKUX
rocyagapctsax Esponbl, Bkntovaa benbrmo v LWesenuyapuio (1830 r.). Cutyaums msmeHu-
nacb B npouecce pesontounn 1848 r. KoHCTUTYUMM npuHUMaKoTcs 60SbLUIMHCTBOM €BpO-
nenuckux ctpax: HaHunen, HnoepnaHgamu, lNbemoHTOM, [1pyccuen, toXXHO-repMaHCKUMU ro-
cynapcteamu, Asctpuen, Cepbuen, PymbiHnen, bonrapmnen, a B KOHLE CTOMETUS — NepBOU
CTpaHOM Ha BOCTOKe - AnoHnen.

Bonblwasa YacTb eBpONENCKNX KOHCTUTYUUI YHacnegosana NHCTUTYThI, YXKe NpoBepeH-
Hble NPaKTUKOW rocyfapCTBEHHOIO yripaBneHusi B AHmun n dpaHumn:

KOPOIJ1b

ABE MNMANAATHI t

4

NMPABO HAPOLOA YYACTBOBATb B BbIEOPAX

OTBETCTBEHHOCTb KABVMHETA MEPEL HA3XHEW MANATOW

HECMEHAEMOCTb CYAEN
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BepxHue nanatbl, B OONbLUNHCTBE CNy4aeB COCTOSANU U3 Ha3HaAYeHHbIX UKW Hacnea-
CTBEHHbIX 4rieHoB. Hanpumep, B KoHcTuTyummn Wcnanmm 1876 1. 72 ceHaTa cocTtosna u3s
HacnenCTBEHHbIX rPaHLOB U YfIeHOB, Ha3HaYeHHbIX KOposieM. BbICOKMN MMYLLECTBEHHbIN
LeH3 Obln 06sa3aTenbHbIM YCNOBUEM Aaxe AN HacneLCTBEHHbIX N9poB (He MeHee 60 ToiC.
NneceT exerogHoro Joxona).

[Mpn KOMNNeKkToBaHMN BeEpXHEN Nanatbl Ha ocHoBe BbIbopoB (benbrus, HuaepnaHgbl,
LBeuuns n OaHus), ona BbiOOPLIMKOB N KaHAWMAATOB B AenyTaTbl yCTaHaBNMBarncs o4eHb
BbICOKMA UMYLLECTBEHHbIN LEH3, YTO, KaK NMpaBuso, NpeBpallano ee B KOHCEpBATUBHbLIN
opraH. lNpuyem, kOMNeTeHUMA nanat pasrpaHnyYnBanacb K HEM3MEHHOW BbIroge BepXHeu
nanarbl.

OgHonanaTHble napriaMmeHTbl OblM NPUHATBI TOMBKO TPEMSA rocygapcTBaMu:
Cepbuen, 'peunen, bonrapuen.

OpHako, B npouecce bypxxyasHbix Npeobpa3oBaHu, BEpXHUE ManaTtbl, 3aHUMaBLUne
KOHCepBaTUBHbIE MO3ULMN B CUIY cneundukn nx bopMmmpoBaHus, ctanm TOpMO3oM aarb-
Hewnwero passutnd. bypxyasus Bce yalle cTtana onmpaTtbCs Ha bonee apdeKkTBHbIE U
AENCTBEHHbIE WMHCTUTYTbl: CyAd, NOSIMUMIO, apMui0, YMHOBHMYecCTBO. B psage crnydaes
(OpaHuma, benbrna, HugepnaHgbl) nageHue aBToOpuUTETa BEPXHUX nanat npueeno K
YCUMNEHUIO BIIUSHUA HWKHUX U paclMpeHnto nx nonHomonyuu. OgHako, B KoHue XIX -
Hadane XX BB. MOsiBANAcb HOBad TEHOEHUMA K COKpALLEHWIO ponu napsfiameHTapmsama
BoObGLLEe (XxapaKkTepHO, Hanpumep onga AHrmun, JlatuHckon AMepukn)

B 1O e BpeMms, B psge cTpaH, Ha0bopoT, pacLUMPSATCA NOTHOMOYMS NapiaMeHTOoB.

OHu nonyyaoT:
= MPaBO Ha 3aKoHo4aTEeNbHYH NHULMATUBY;
= BHECEHME MONpPaBOK B NPaBUTESTbCTBEHHbIE 3aKOHOMPOEKTHI;
= KOHTPONA HaZ NPaBUTESNLCTBOM;
= Y3aKOHMBAETCS [MACHOCTb MapfaMeHTCKNX MPEeHUn W OTCYTCTBME OTBETCTBEHHOCTU
AenyTaToB 3a KPUTUKY NPaBUTENbLCTBA;
= nonuMtudeckaa (napTumHas) onnos3vuus NPU3HaeTCs  3rIeMEHTOM  MapsfiaMeHTCKOM
CUCTEMBI.
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[MocTeneHHO noa BNUSHMEM MAPTUWUHOM CUCTEMBI BblpabaTbiBalOTCA TakMe MOHATUS,
Kak «npaBble» U «neBble». [laHHbIM onpeaeneHmemM Mbl 06a3aHbl AHIMK n PpoaHumn.
B AHmMnM npuHATO, 4TOOBLI MUHUCTPLI CUAENU MO NpPaBoOW CTOPOHE OT Crukepa, a aeny-
TaTbl NpaBswWen napTum — 3a CNUHaMM CBOUX MUHUCTPOB. B criydae nobenbl onnosmumnm
OHM MeHATCA MecTamu. Bo ®paHumm v Op. KOHCepBaTUBHbIE MApPTUM CagATCs, Kak
npasuno, cnpaea oT npegcenarens nanartbl; Mnbepansl 3aHMMalOT MeCTa HECKOSLKO fe-
Bee; caMble Xe feBble MecTa NpefoCTaBATCA pagukanbHbIM NapTUAM U rpynnam.

Kak npaBuno, B 6ypxxyasHom obLiectse HOBOro BpemeHun, npassaLimne n onnosnunoH-
Hble napTum 6bIIM BNM3KKM NO MUPOBO33PEHUID, HE NMENN NPUHLMNNANBHBIX PasnnyYnn v
cocTtaBnanm (C y4yeTomMm LieH3a U gp. ocobeHHocTen BbIOOPOB), BOMBLUMHCTBO B Napna-
MeHTax. OgHako B curny cobniogeHus uaen OemMoKpaTuu, B napfiameHTbl nonagaet
HebomnbLLIOEe 4YMCrOo npeacTaBuUTeNien YrHeTeHHbIX KIacCcoB WM HapodoB, KOTOpble
MCMNONb3YHOT NapfaMeHT KaK MONMTUYECKY TPUOYHY.

B 6opbbe ¢ neBbiMu cunamu, ecrm Nx To4Ka 3peHNs NPOTUBOPEUNT MPaBUTENLCTBEH-
HOW unn BONbLUIMHCTBY B NapriameHTe, ObilM M306peTeHbl cpeacTBa OrpaHUYeHna nx
aeaternbHoCTU. OBbIYHO 3TO AOCTUranocb NyTeM MpekpaweHns NpeHnin (3a 4YTo ronocyet
BOOMNbLUMHCTBO) M NanaTta NepexoauT K ronocoBaHuo, NMbo nyteMm nopuuaHus, nuleHns
CNnoBa CNUKEPOM 1 faxe yaaneHus u3 3ana saceaHus.

OTcyTcTBME OCTPOTHI NPEHU U BOpPbObI NPOTMBOMOMNOXHbBIX TOYEK 3PEHNSA NPUBOANIIO
K NafeHuo WHTepecoB NyOnmkn M camux napnameHTapuveB K OBCY>XOeHu Bonpoca.
O6bI4HO, OONLLUMHCTBO LenyTaToB SBMASANOCb B 3an 3acefaHui TOMbKO LOXOABLUUCH
npu3biBa K rosiocoBaHuio. Kak npaBumio rosioc Toro vnu MHOro genyrtaTta yxe Obi
N3BECTEH M 3acuMTaH 3apaHee. CreactBuMeM NageHusi 3HadYeHus napnameHta npu ob-
CYXXOEHUN 3aKOHOMPOEKTOB, CTAHOBUTCS YCUITEHNE POSIM B 3aKOHOTBOPYECKON AeATeSb-
HOCTW NpaBuTensCTB. COCTaBneHne U pegakTMpoBaHMe NPOEKTOB CTAHOBUTCS ero npepo-
raTmBon. BonNbLNHCTBO NPaBUTENBLCTB A0OMNOCH SaXe n3gaBaTb NOCTAHOBMEHUS, MUHYS
napnameHT. Kak npaBuno cam naprnamMeHT onpenenser Kpyr gen, no KOTopomy Mno3Bo-
naeT NPUHMMaTb NOCTAHOBIIEHNA NPaBUTENbCTBY, NMMOO NO3BONSET eMy NU3faBaTb akThbl «B
benax obecnevyeHns 3akoHa». Camu e 3aKoHbl NPUOBpPETaloT HEKYo 00LLYyI0 dopMmY.
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C Oopyron CTOpOHbI, JaHHasa npakTuka Mmeria n nosioXuTternbHble CTOPOHbI. Mcyesana
HeobXoaMMOCTb AeTann3npoBaTb N NOCTOAHHO BHOCUTL NMOMNPaBKM B 3aKOH C Y4ETOM KOHK-
peTHou cuTyaumn. [laHHas npakTuka CTaHOBWUTCH YacTbl 3aKOHOAATENbHOro rnpouecca.
MHorne 3akoHbl OroBapuBalOT MpaBO MNpaBUTENbCTBA, MWHUCTEPCTB W YUHOBHUKOB
AencTBOBaTb B COOTBETCTBMWN C KOHKPETHOW cuTyauuen. Hanpumep, ppaHuy3cknn 3akoH
1892 r., 3anpeTnBLINN HOYHYIO paboTy Ans geten monoxe 18 net u npuMeHeHue Tpyaa
XEHLWMH B onpefeneHHbIX oTpacnisax MPOMbILLUNIEHHOCTU, MO3BONAST NPaBUTENbLCTBY Ae-
natb «M3bATUSA MOCTOSAHHOIO XapakTepa» v np.

B ntore, cknagbiBaeTcd npakTuka, Korga He nanartbl KOHTPONMPYHT NpaBUTENbCTBO, a
HaobOpOT — NPaBUTENBLCTBO AEATENbHOCTL Nanar.

YcuneHue BMsHUA NpaBUTESNbCTBa COMPOBOXAANOCh YBENUYEHMEM YNCNA U CTEMEHN
BNNAHNA 4vmHoBHUKOB. Hanpumep, B CLUA B 1900 rogy 6buio 200 Thic. cnyxawiux,
nogYnHeHHbIX hepepanbHomy npasutenscTBy, B 1930 r. - 600 Tbic., B 1940 . — 1 mun-
nnoH, B 1950 r. - 2,5 MnH. (He yYnTbiBas OOpoKpaTUYECKMX annapaToB LWTaToOB, FOPOLCKNX
N UHbIX MECTHbIX OPraHOB yrpaBneHus ).

N3meHsaeTca 1 nonoxeHne YMHOBHMKA B obOLlecTBe. Tak Kak MUHUCTP, Kak npasuno,
Ha3Ha4varncsa npassdLlen napTnen, YAHOBHUKM NPaBUTENbCTBEHHbIX yYpexaeHun, obnaaa-
oLMe OnbITOM M 3HAaHUAMM, Kak npaBusio, BbICTPO CTaBunu ero B 3aBUCMMOCTL. B obpart-
HOM criyyqae annapart 4Yyepe3 MeanuTenbHOCTb U MPOBOMOYKM hbakTudeckn OGnokuposan
ntodble ero MHULUMaTUBSI.

B 6onbwnHcTBE Oyp)KyasHbIX CTpaH YMHOBHUKM MOSb3YOTCA MPUBUIIEMNMAMN B YacTu
NoaCcyoHOCTU, YBONbHEHUS, 0cobon 3almTbl OT ockopbneHus rpaxgaHamu. ['ocyaapcT-
BEHHas crny>kba o3HayaeT BbICOKME OKSlaAbl U 3HAYUTENbHY NEHCUIO MO cTapocTu. lloc-
TENEeHHO OTMEHAITCSH OrpaHNYeHns B NpaBe COBMELLEHUS YNHOBHUKOM LenyTaTCKUX NoJsi-
HOMOYMI B NapfiamMeHTe, UM OHW PaCnpPOCTPAaHSATCA TOMbKO Ha HU3LWKWE YMHbl. MUHUCT-
pbl, NOCSIbl, BbICLUME YMHbBI NOSIULNK, MPOKYPOPbI, CyabW N Jaxe cryxalime UHaAHCOBbIX
BEAOMCTB Mofy4yaroT SOCTYN B napnamMeHT. B utore napnameHT CTaHOBUTCS MOCAYLUHbIM
NpaBUTENbCTBY, @ YMHOBHMYECTBO MpeBpaLlaeTca B MPOTUBOBEC [LOEMOKPATUYECKUM
doopmam npaBneHus.
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Bce bonbluee BHUMMaHWE B BypxkyasHblX CTpaHax yaensnocb KagpoBOMY COCTaBy CUIO-
BbIX BeAoOMCTB. Kak npaBuno, ecnv npu 3amMmeLLleHmmn opuuepckon OOMKHOCTU NpeabaBnsi-
IOTCS NOBbILWEHHbIE TpeboBaHUs (0bpasoBaHue, coLmanbHOe NOSIoXKEHME U T.4.), TO psgo-
Bble OOSMKHOCTWU, HAoOBOpOT, dOPMMPYHOTCA M3 Manoobpas3oBaHHOW, OEKacCUMpoBaHHOM
YacTu obLlecTBa, YTO NpeBpaLlaeT Ux B NOCNYLUHYO (PU3MYECKYID CUITY, HE 3a4yMblBato-
LLIYIOCSl HAal CYTbIO pacnopsKeHUn 1 NpPUKasoB. AHaNorM4yHasa cuTyauusi cknaabiBaeTca v B
BOOPY>XEHHbIX CUNax.

B n3bupatenoHom npase HoBOro BpeMeHN rocnogcTBYHOT LIEH30BblE CUCTEMBI.

[axe BceoOLllee MyXckoe m3bupaTtenibHOe NpaBO COCTaBASIET PeaKOe MCKOYEHUE.
XKeHckoe unsbupartenbHoe npaBo OTBEpPranocb (TONMbKO B AHMNU XEHLWMWHbI NONy4Ymnu
npaBo n3bmpaTbCa B MECTHbIE OpraHbl, a nepeg 1 MMPOBOM BOMHOWM MonyyarT mnsbupa-
TenbHoe npaBo B Hoson 3enangun, KOxxHon ABCTpanuu, HekoTopbix wtatax CLUA.).

Ha nepBom mecTe CcTouUT umyLlecTBeHHbIN LeH3. B VicnaHun. benbrum, Hugepnangax v
Ap. rocyaapcTtBax, YCIOBMEM aKTUBHOIO mM3bupartenbHOro npasa Obin caenaH Harnor, B
BeHrpun - npaBo COBCTBEHHOCTM HA HEABWXMMOCTb (OOM, HE MEHEE YeM U3 3 KOMHaT); B
Ntanuu u MNMopTtyranum un bpasunuu - goxog u T. 4. NpuHUMN MMyLECTBEHHOIO LeH3a Obin
3anoXeH B KypuarnbHyto nsbunpatensHyto cuctemy lNpyccun, CakcoHmn, PymbiHUK, nosxe —
Poccumn n gp. LleHs rpamoTtHocTn (UTanus, bpasunua, CLLUA n gp.) daktnyeckun Obin Takke
KOCBEHHbIM UMYLLECTBEHHbIM LIEH30M, T.K. CPaBHUTENBbHO HEBOMbLUOW NPOLEHT rpaxdaH
nMen cpeacTea Ang noslydeHns 4omKHOro odpasoBaHust.

[ns Bcex rocyoapcTtB COXPaAHANCSA BbICOKMW BoO3pacTHom LeH3. O6blMHO Ang
nsbuparenen (naccMBHOe NpaBo) BO3PaCTHOM LIEH3 cocTaBnsasn He mMeHee 21 roga, ans
n3brpaemMblx (aKTUBHOE NMpaBO) OH NOAHUMASICA U COCTaBnAn He MeHee 25 neT (PpaHuuns,
lepmanusa, benbrusa) wnm 30 net (Asctpus, HupgepganHabl v gp.). Takum obpasowm,
MONOAEXb, KOTopad, Kak npasuno, Obina Haubonee paaukanbHO HacTpoeHa U MeHee
3aBKCKMa OT coumarbHbIX NPobreM, okasbiBanacb BHE npaBa yrnpaBreHusi rocyaapcTBOM.
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B GonblnHCTBE CTpaH O6bina npuHATa cuctema oTHocUTENbHOro GonblUMHCTBA (AHT-
nma v gp.). B rocygapctBax ¢ MHOronapTMMHOW CUCTEMOWN, IAe CyLLeCTBOBaro MHOXECTBO
KaHOMOaToB B AenyTtaTtbl HA ogHO mecTo (PpaHumn, Fepmanuun, benbrun, Utanuu n gp.)
rorocoBaHue NpoBOANNOCH B 2 Typa.

TanHoe rornocoBaHune yctaHaBnusaetcs srnepsble BO PpaHuum (B 1848 r.), 3aTtem noytun
BO BCeX rocyaapcrBax (UckroyeHne — BeHrpus, [laHnsa n HekoTopble ap.).

CUCTEMA BYPXXYA3HOI'O NPABA

B npouecce aHrnuinckon GypKyasHoM peBOMOLMK He BbINIo Co30aHO cuctemaTusu-
pOBaHHbIX CBOAOB HOBOroO Npasa. I3amMeHeHnst NoYTU HEe KOCHYNach NpeLeaeHTHOro npasa.
HeTpoHyTbiMM OCTanucb ctapasa cygebHasi cuctemMa u Cygonpom3BOACTBO. 3aKOHbI, Npu-
HATbIE B AaHHbIA Nepuoa, Npexae Bcero, kacanucb npeodbpasoBaHus beoganbHOro npasa
Ha 3eMerbHyl0 COBCTBEHHOCTb B OypXXyasHoe, CeKynsipusauun LEPKOBHbIX 3eMerb,
HauMOHanmM3aumMm KOPOSIEBCKMX BMageHMM W KOHMUcKaumMm MnOMECTU CTOPOHHUKOB
kopons. PectaBpauus moHapxun CToapTOB NpuBena K OTMEHE HEKOTOPbIX BypiKyasHbIX
akToB (Hanpumep, B 06rnacTu yronoBHOro npaea), HO 3eMerbHbl€ 3aKOHbl U 3aKOHbI, OTMe-
HUBLLME pernaMmeHTaumnio NPOMBbILLIEHHOCTU, TOPrOBIX, OCTANNCb HETPOHYTLIMN.

Bce panbHenwee pasBuTME npasa NOLIO NO NyTWM npucnocobneHns ctaporo ¢eo-
AanbHOro npaea K HOBbIM, BypXXya3HbIM OTHOLLEHMSM. [IpeeMCTBEHHOCTb MOCNEPEBOSItO-
LMOHHOMO npaBa COCTosila B COXPaHEHUU NpeuedeHTHOM CUCTEMbl U NMPEEMCTBEHHOCTU
npeueneHToB. B pesynbrate cynebHon pedopmbl 1873-1875 rr., Hopmbl 0bLiero npaesa
nepectann cuynmtatbCs 0CoBOM CUCTEMOW, OTMIMYHOM OT HOPM CYAOB CnpaBensIMBOCTW.
Bo3Hukno eguHoe npeuengeHTHoe npaBo, MPUMEHSEMOE A0 CUX nop. 3akoH oroBapwvBan,
YTO «B Crlydae pasHornacus mexay cygaamu obuiero npaBa M CyqoM KaHufiepa cnegyet
npeanoyYnTaTb HOPMbI NpaBa CnpaBeasIMBOCTUY,

TemMm He MeHee, JaHHas apxandHaa doopMa aHrfIMNCKOro rnpaea, MUMEET MONOXUTENb-
Hble YepTbl U AOCTATOYHO ynopsigoyeHa.
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PelieHnst BbiClUMX cydoB obs3aTenbHbl ANs HU3LWNX, pelleHns nanatbl NopaoB (Kak
BbICLLUEN CyAeOHOM MHCTaHLUMM) M BbICLUMX CyAOB obGs3aTernbHbl AN HUX CaMUX; CydbsM
OLOHOW U TOW Xe MHCTaHuuu (dopmarnbHO He CBSA3aHHbLIM peLleHUsIMU CBOWMX KOSJier) He
pekoMeHAayeTCcsl co3daBaTb HOPMbI, CYLLECTBEHHO pacxogsawumeca mexagy cobou; BbicLume
CyObl HE CBSA3aHbl peleHnsaMn Hu3wunx. ObpalleHne K NpeueneHTy He CBA3aHO BPEMEHEM,
HO W topuanyeckas Teopusi U NpakTuka cTapatoTcs He BbixoauTb 3a npegenslt XVII Beka.
Takas cuctema genaet npaBo MMOKMM B YacTU €ro NPUMEHEHUS Ha NPaKTUKe.

BO3HWKH

OBEHUE ®paHuy3ckada bypxxyasHas peBoniums, B OTInYmMe oT AHIMUK, NpuBena K KOPeHHOW fTIoMKe
7 cTaporo dpeoganbHOro npaea.

F,;@SPE;K';K? 3aKoHOOaTeNnbLCTBO PEBOSIOLMM OTKa3arnock OT 3anpeLleHnsl NPOLEHTOB MO 3aiMOBbIM
HOro onepaumsam, BOCMPETUNO BEYHOHACMEACTBEHHYIO apeHay, ynopsgoyurio OTHOLWEHUsT cob-
MPABA CTBEHHOCTW W apeHabl, npekpaTtuna AenCTBME KaHOHMYECKOro rnpasa, Npu3Hasra CBETCKUMN

CMC;EM N 6pak n passond, OTMEHUNO POAUTENLCKYI0 BracTb Haj COBEPLUEHHONETHUMU AETbMU, MNe-

EYP)KYA3 pecMoTpeno psig 3akoHodaTerbHbIX akTOB B 4YacTu HacnegosaHus. Haubonee cyuwect-
#FEZFBCZ BEHHbIE N3MEHEHUS Kacanucb yronosHoro npaea. MNpuHatein B 1791 rogy YronoBHbIN KOOEKC

NCXOOMIN U3 MPUHLMNA r'yMaHHOCTU, OroBapusari, YTO HET NPEeCTYNieHns, KOTOpPOe He yKa3aHo
B 3aKOHE; HaKa3aHWe OOSMKHO ObiTb COpa3MepHO MPECTYMNNEHUIO U BMOMHE OMN-peaeneHHbIM.
OTMeHeHbl «BOOOpakaeMble npecTynneHnsay (epecb, BonwebCTBO M MNp.), COKpaLleHO
NPUMEHEeHNE CMEPTHOM Ka3HU, NCKIIoYanucb YneHoBpeauTerbHble HakasaHuA.

B yactu pedopmbl cyda - ydpexpgaetrcs cyn npucsxkHblx (1791 r.), coctasaTenbHbIN
npovuecc, NpesyMnumst HEBUHOBHOCTW.

B 1804 rogy HanoneoH BboHanapT BBen B genctBue [paxgaHcknn kogekc dpaHumm
(Kogekc HanoneoHa). B cBoux Tpex yacTtax (nuua, Bewm, obs3aTenbCcTBa) KOAEKC perynu-
poBan UMyLLEeCTBEHHbIE OTHOLLEHMS BypiKkyasHon PpaHumn.



BO3HNKHO
BEHUE
n
PA3BUTUE
BYPXYASH
oro
MPABA

CUCTEMA
BYPXYASH
oro
NMPABA

OcHoBon ansa popmmpoBaHusa Kogekca ctanu pasnnyHblie NCTOUYHUKMU:
= PEBOSIOLMOHHOE 3aKOHOAATENbCTBO (PS4 NOSIOXKEHW sikoBMHCKOro nepuoga Obino oT-
BEPrHYTO UMM M3MEHEHO) NOBNUASO Ha CTaTbM, Kacalowmecs NNYHbIX Npae (Npexae Bcero
doopmarnbHoe paBeHCTBO rpaXaaH);
= PMMCKOE MnpaBo (MpUcnocobneHHoe K BpEMEHM U YCIOBUSAM) OKas3ano BNUSIHME Ha camy
cTpykTypy Kogekca, BelHoe n obssaTenbHoe npaso;
= opaHuUy3ckoe 06blMHOE MpaBo (NPaBO KYTHOMOB) Y4MTbiBanocb npu opMynmMpoBaHum
cTaTen B YacTu CEMEWNHOIo N HacneaCcTBEHHOIO npasa.

HecmoTps Ha pasHoobpasune nctoyHmkoB, Kogekc HanoneoHa siBnsncs ob6pasuoBbiM
CBOLOM 3aKOHOB OypykyasHoro obuiectBa. [1ns1 Hero xapakTepeH TOYHbIN U SCHbIA A3bIK,
COBepLUEHHAas lopuandeckass TepMmHonorna n TexHuka. Kogekc ctan ocHoBoun anda gop-
MUpOBaHMM Byp>KyasHOro MnpaBa WHbIX rocyaapctB. PacnpoctpaHeHuto Kogekca MHOro
crnocobcTBOBanu 3aBoeBaTesibHblE BOWMHbI, KOTOpbIE Bena ®paHums npyu HanoneoHe.

Cnegowm, B 1808 1. Obin BBEAEH B AeNCTBUE YTONOBHO-MPoOLECcCyasribHbI KOOEKC, a B
1810 r. YronoBHbI kogekc. Oba kogekca Takke SBAANUCb Knaccuieckumu obpasuamu
Byp>Kya3HOro yrosioBHOro npaea, crieqoBaTternbHO, Kak u paxdaHCKMA Ko4ekc Brocrea-
CTBMM OblfIM BOCMNPUHATBLI 3@ OCHOBY MHOMMMW €BPONENCKUMU U NaTUHOaAMEPUKAHCKUMMU
rocyaapcrtsamu. Utak,
= Nog BAnAHWMEM dpaHLUy3ckoro OypXXya3HOro npaBa oOkKasanacb 3aKOHOTBOpYeCKas
AeATeNbHOCTb BONbLWNHCTBA rocyaapcTB EBponbl 1 YacTu JlaTHCKOM AMEpPUKY;
= aHIMIMNCKaa cuctema npasa ctana ocHoson ans CLUA n KOxHO-Ad prKaHCKOro cotosa.

Takum obpasom chopMmnpoBarnochb ABe MUPOBbIE CUCTEMbI BypXKya3HOro npasa:
KOHTUHEHTanbHasA U aHrNOCaKCOHCKas.
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OcHOBHbIE pas3nMumsa Mexgy HUMU COCTOAT B CriefyroLLem:
= KOHTUHEHTaNbHasa cucteMa npaesa 6asmpyeTcs Ha Kogekcax;
= @HrNOCAaKCOHCKasa CTaBWUT cyaeOHbI npeueneHT Ha OAWH YPOBEHb C 3aKOHOM (cTaTy-
TOM), OHa, KaK NpaBuIiO, HE 3HAET KOAEKCOB, HO NPUAAET OrPOMHOE 3HavyeHne cynebHown
NpaKkTUKe (YnMcno cyaebHbIX npeueaeHToB, NoANexalumx NPUMEHEHUIO Ha NpakTuUKe B
AHrnnn HacuuTbiBaeT 6onee 500 TbiC., HE MeHee 3 TbIC. 3aKOHOB M OTPOMHOE YUCIIO Ap.
aktoB. B CLIA exerogHo wusgaetca He MeHee 350 TOMOB CyaeOHbIX pPELLEHU.
daKTU4YeCKn Cyabn He TOSMBbKO PasbACHSOT NpaBo, HO U CO3AatoT €ro).

B yacTn umyLecTBeHHbIX OTHOLLEHUN:
= KOHTMHEHTarlbHas cucTemMa npasa OnMpaeTcs Ha peLenTUpoBaHHOE PUMCKOE NpaBo;
= QHI10CaKCOHCKOE MpaBo OKa3anocb MeEHee 3aBMCUMO OT PMMCKOro npasa.

Kpome Toro:
= aHIMIOCAaKCOHCKOE MpaBO HEe 3HaeT AeneHusi Ha «nybrnnyHoe» N «4acTHoe» — MO3TOMY
rocyJapCTBEHHbIE YUYPEXOEHUS N YAHOBHUKM OTBETCTBEHHbI 3@ CBOW LENCTBUSA Nepes TeM
e cyaoM, YTO M YacTHble nuua.

OpHako, pasnuuma NpaBoBbIX CUCTEM HOCUT dOpMarbHbIN xapaktep. [NpumepHo oaun-
HaKOBbI YPOBEHb 3KOHOMWYECKOrO, MOMIMTUYECKOro M KynbTypHOro passBuTtus Oypxyas-
HOoro obuwlecTBa npegonpeaensatoT OAHY U Ty Xe CYLUHOCTb npaBa WU B AHMMMM M BO
®paHumn.

Oco6bIr NyTb NPaBOBOro pa3BuTus npogenana AnoHnd. OgHOBpeMEHHO ¢ npeobpa-
30BaHUAMM B 06nacTu rocyaapCTBEHHOINO YCTPOMCTBA 34eCb Oblnn NpeanpuHATbl KOau-
duKaunoHHble paboTbl, YNOpsSAOYeHO (Ha eBponenckun nag) cygoyctpomcTtBo. K KOHLy
XIX Beka AnoHus umena yxe HOBble YroroBHbIWA, PaXQaHCKUA U rpoueccyalsibHbIN
KOOEKCbI.

B ocHoBe OypkyasHbiX Kogudukaumm B ANOHMM nexanu 3anagHoeBponenckme
obpasubl. Ha nepsom aTtane - paHLy3CcKoe npaBo; Ha BTOPOM - C KoHua XIX Beka 1 go
Ha4asna nepBo MMPOBOMW BOWHbBI - FepMaHO-MPYCcCKUe npaBoBble Kogudukaumn.
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PA3SBUTUE BYPXXYA3HOI'O NIPPAXXOAHCKOI'O NMPABA

Kpome yxe ynomsHyToro pakgaHckoro kogekca HanoneoHa, cpean aHanornyHbIX
KoandrKaLMOHHbIX COOpPHMKOB HOBOro BpeMeHU 3acry>XMBaltoT BHUMaHUA ABCTPUNCKOE
rpaxkgaHckoe yrnoxeHue 1811 r. n 'epmaHckoe rpaxgaHckoe yrnoxeHue 1900 r.

B ABCTpUICKOM rpak4aHCKOM YIOXEHUM COXPaHSAKTCA dfneMeHTbl doeodanbHOro u
KaHOHMYeCKOro npaBa, OAHaKOo, 3akoHoAaTenb y4yuTbiBan WU OypXKyasHble WU3MEHEHMUS.
[Mpu3HaBanocb paBEHCTBO rpakgaaH nepen 3akoHOM, 00bsBNANacb OTMEHa KPENOCTHOro
npasa, cBo0oAa AOrOBOPHbLIX OTHOLWWEHWI. [NpuHUMN bopManbHOro paBeHcTBa bbin cdop-
MYSIMPOBaH B [yXe TEOpuUM e€CTeCTBEHHOro npasa: «Kaxabl YenoBek MMeeT MPUpOoX-
AEHHble... 0deBUAHbIE NpaBa M MOTOMY [OSMKEH paccMaTpuBaTbCs Kak nuuo». NpusHa-
Bafiocb, 4YTO Opak siBNgeTcs npeaMeToM [OroBopa, COBepLUaeTcsi He3aBMCMMO OT BOMMU
poautenen. Ho HMKakon Bpak, Kpome LIepKOBHOIO, HE NMpu3HaBarics, a pa3sog (4nsa Kkato-
NIMKOB) 3anpeLuarscs.

CocTaBneHune obLwenmMnepcKkoro ceoaa rpaxxaaHckoro rnpaea - 'epmMaHcKoro rpaxaaHc-
KOro YNOXeHUsl - oKas3arocb BO3MOXHbIM TOSbKO nocne obbeauHeHna epmanuun. OHO
COCTaBIEeHO MO Tak Ha3biIBaeMOW NaHAEKTHOU CUCTEeME N COCTOUT He N3 NATU YacTewn:.

= 00waga 4yactbe (0 nNuuax PU3NYECKUX U OPUONYECKUX, cAernkax M Belwlax Booblle, gas-
HOCTU U T. 1.);

= yeTblpe cneunanbHblX: 006A3aTeNlbCTBEHHOE MNpPaBO; BeELLHOE npaBo (COBGCTBEHHOCTD,
BnageHune); ceMenHoe npaBo; HacneacTBeHHOE Npaso.

B otnnumne ot yetkoro n sicHoro Kogekca HanoneoHa, AaHHbIA CBOA 3aKOHOB BOCMpPU-
HUMaEeTCa TSXKENO U paccyuTaH Ha cneumanucToB-topuctoB. OH neperpyxeH obunnem
CCbIFIOK OfHMX CcTaTen Ha gpyrne M HeobblMHOM TepMuHoniornen. [ns Kopekca Takke
XapaKkTepHbl HeonpeneneHHOCTb POPMYNUPOBOK U HEpPUONYECKNE KPUTEPUU, KOTOpble
MOryT UMETb pasHoe TOrKOBaHWe (Hanpumep, NoHATUE «aobpble Hpasbl» U np.). OgHo-
BPEMEHHO, B KogeKkce Obinin oTpaxeHbl 1 dbeodarnbHble NEPEXUTKN, YTO CBS3AHO C COXpa-
HEHNEM BIUSAHUS IOHKEPCTBA.
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NTAK:

lNMpaBo cobcTBeHHOCTU onpeaensetcs B Kogekce HanoneoHa cnegytowmm obpasom:
«COBCTBEHHOCTb €CTb MpaBO MOMb30BaTbCS M pacrnopsikaTbCa Bewamu Hambornee abco-
MOTHBIM 006pa3oM C TeM, YTOOblI NONb30BaHWE HE SBMAANOCH TakMM, KOTOPOE 3anpeLleHo
3aKOHOM U pernaMmeHToM».

3akoHoaaTtenb elle He pasnuyaeT NoHATUE «COBCTBEHHOCTb» N «4YacTHas cOBCTBEH-
HOCTb», T.€. OTCYTCTBYET pasnuyne Mexay, HanpyMmep npaBoM COOGCTBEHHOCTU Ha cpefn-
CTBa Npom3BOACTBa (3aBoA U T.4.) U NpaBoM COBCTBEHHOCTU Ha NMYHbIE Beln. Takum 06-
pasom, nboe NMuo ectb COBCTBEHHIK.

MNon nonb3oBaHMEM NoApa3yMeBaeTCs U3BNEeYEHNE NPUHOCKMMBbIX BELLbIO NIOA4O0B, a Noj,
«pacnopskeHnem» MoHMMaeTCca npaBo onpepensaTb cyabby Bewm (MpoaaTtb, 3anoXuTb,
nogapvtb 1 Np.).

Mo cnoBamu «Hanbonee abcontoTHbIM 0bpasom» Kogekc nogyepkMBaeT HaMMEHbLLYHO
CTeneHb 3aBMCUMOCTM OT NOCTOPOHHETO BIIUAHUS.

B n3BeCTHbIX Cry4asix, MOXET Y4UTbIBaTbCA UHTEPEC BCEX COBCTBEHHMKOB, T.€. MHTEepec
rocygapcTtaa, No3TomMy B 0OPMYSIMPOBKY BKIKOYEHO NOHATUE O «3aKOHE U perfiaMmeHTe.

OTyyxaeHne CoBCTBEHHOCTU paspeLlaeTcs TOMbKO «NO NpuyYuHe obLieCTBEHHOMW Nofb-
3bl», @ COBCTBEHHMK NPU 3TOM, UMEET NPaBO Ha «CnpaBeasIMBoOE U NpeaBapUTENbHOE BO3-
HarpaxgeHuey.

Kogekc HanoneoHa gennt BCHO COBOKYMHOCTb «BELLEN» Ha: BELLUWN OBMXUMbIE U BELLM
HeaBwxumble. [MpuopuTeT oTaaeTcs nocneaHuMm, Npexae Bcero, 3eMerbHoW cobCTBEH-
HOCTW.

CobCcTBEHHMKY 3eMENbHOI0 y4acTka OTAaBanochb M TO, YTO HAXoOUIOChk NOA NOYBOM (Ha
nodon rnybuHe), n To, YTO NpocCTUpanocb Hag Hen (BO3gyLHOE MPOCTPaHCTBO). Ecnn ¢
NpaBoOM Ha Hegpa BOMNPOCOB HE BO3HUKAET, TO YNOMSHYTOe npaBO COOCTBEHHOCTN Ha BO3-
AYLWIHOEe NPOCTPaHCTBO MO3BOMAN0, HanpuMep, caxaTb AepeBbs U BO3BOAMTb Ha y4acTke
COOpPY>KEHUS.
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cknoveHnem 13 obLuero npaeuna sBNSeTCs paspelleHme npogasLy HEABUXUMOCTW
pacTOprHyTb AOroBOpP MNpPoLaXiu, ecriv oKasblBanocb, YTO UM HegornonyyeHo 7/12 pencr-
BUTENBbHOW CTOMMOCTU BeELU. YCTaHOBMEHHbIE Kogekcom orpaHuyeHns npaBa cobCcTBEH-
HOCTW Kacanucb TOMbKO Takux LENCTBUN, KOTOPbIE 3aTparMeBann MHTeEpechl Apyrux. 3anpe-
LLlanocb, HanpuMep, BO3BOAUTL COOPYXEHUs, KOTOpble MO Bbl HaHeCTU ywepb coceny
(Hanpumep, MNIIOTMHA, ecnn MO MPUYNHE ee YCTPOMCTBa OCTaHOBWUIIACb MerbHMLUA Ha
HWXenexallem yvacTke).

B 1810 roay, B nHTepecax npeanpuHnMarenemn, He Xenaslwunx B3BUHYMBAHUSA LieH Ha
3eMefbHble Y4acTKu, rae Haxoaunu rnornesHble uckonaemble, Obln n3gaH 3akoH, CorfiacHo
KOTOPOMY 3eMHble Hegpa MOrnu paspabaTbiBaTbCs HE MHAYe Kak rno crneunanbHOMY pas-
peLleHunto NpaBUTeNbCTBa (KoHueccumn). Takum obpa3oM, COBCTBEHHUK 3eMENBHOroO y4acT-
Ka OKasarcs fiMweHHbIM NpaB Ha To, YTO «HaXOAUTCHA CHU3Y».

B nHTepecax Oypkyasuu, Ybsi COBCTBEHHOCTb 3akrovanacb B ABMKMMOCTAX (akuumu,
TOoBapbl, LleHHble MeTansmbl U Np.), Kogekc HanoneoHa yctaHoBUA Kraccudeckoe npasBuno:
Ao00pOCOBECTHbIN Bnagenew, Beln cymtaeTcs ee cObCTBEHHUKOM, ecrnv BnageHue nyo-
NIMYHO U HEABYCMbICIIEHHO.

Hwukakoro gpyroro ocHoBaHWA Ons 3almMTbl TaKoro poaa BrnageHna He Tpebyetca. Ecnu
HanMaeTca NUUO. KOTOPOE NOXEeNaeT ero OCnopuTb CO CCbIFIKOM Ha HeOobpPOCOBECTHOCTD,
TO MMEHHO OHO, 3TO MU0, OOMKHO HedobpPOCOBECTHOCTb [AOKasbiBaTb, MO0 Mnpesio-
MUpyeTCcs nNpaBuiio — «40b6poCOBECTHOCTbL BCerga npegnonaraetcsay.

B otnnume ot Kogekca HanoneoHa, B 'epMaHCcKkoM rpaxgaHckom ynoxeHun (IMY),
3aKoHoOaTeNlb COXpaHSeT JIeH U CBA3aHHYK C HMMWM HacnencTBeHHyto apeHay. Coxpa-
HUNCA OCOObIM MOPSAOK HacneaoBaHUS HEOABMKMMOCTEN, MpuHagnexawmx MMnepckomn
3HaTW.

OagHoBpeMeHHO, B MHOrodmucrieHHblx cratbsx [TY sawmaer nMHTepechbl KPYrHbIX
KanutanucTudecknx npeanpuatuin. Hanpumep, oroBapvBaeTcsl, YTO 3emMreBnagenel, He
MOXET NPensaTcTBOBaTb TakOMY MPOHUKHOBEHUIO HA €ro y4acTOK - CBEPXY WIN CHU3Y, -
KOTopoe He 3aaeBaeT umHTepecoB 3emnenenuns. OH obasaH TepneTb, He Tpebyda nnaThl,
NPOHNKHOBEHWE rasa, AblMa U napa, COTPACEHUE MOYBbI U T. M., YTO CBA3AHO C paboTon
NPOMBbILLSIEHHOIO NPeanpUATUS.
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AHInMNCKoe nNpaBo COOCTBEHHOCTU, TaK e KakK U KOHTMHEHTanbHOe, AennT Belm Ha
ABWXUMbIE U HEOBWXMUMbIE, HO C HEKOTOpbiIMM ocobeHHocTamu. Bnnote ao 1925 roga
apeHaa 3eMenbHbIX Yy4aCTKOB OTHOCUMNAChb K KaTeropum «OBMXUMbIX Bewen». CooTBeT-
CTBEHHO OHa 3almwanacb He OOLWWMM MCKOM O BO3BpPALLUEHUM OTHATOrO BrageHus, a
«NepcoHanbHbIM UCKOM». Takum obpa3oM noavyepkmBancsa MNPUOPUTET 3EMENbHOMO
COBCTBEHHMKA Hag apeHaaTopoM.

[ABmxumMble (UN TenecHble) BELM OTHOCATCH B aHIMMNCKOM MpaBe K Tak Ha3biBaemMou
nepcoHanbHOM COBCTBEHHOCTU (B OTNIMYME OT «BELLHON COBCTBEHHOCTMY» - 3EMESIbHON); K
Hen e OTHOCAT BCe NIM4YHble NpaBa, HanpuMep, aBTOPCKOE UM NpaBO Ha BO3MELLEHME
NPUYMHEHHOTO Bpeaa.

MHTEepeCHO, YTO aHIMMNUCKoe NpaBo NPU3HAaET 1 3almLLaeT BnageHue Kak haktnyeckoe
rocnogcTBo Nuua Hapg Bellblo, CBSA3aHHOE C HaMepeHueM BnageTb. [pegnonaraercs, 4To
BCAKOE dpaKkTM4ecKkoe BfageHue npaBOMEPHO. TeM He MeHee, «M3 CoobpakeHun coxpa-
HEeHUs Mupa 1 Nopsaka» rocygapcTBO 3allULaeT BrajeHne gaxe U B TOM criydae, ecrnuv
OHO HeNnpaBOMEPHO. HacunbCTBEHHOE M3rHaHME HeNnpaBoOMEPHOro BradensLua ¢ 3aHumae-
MO MM HEeaBUMXUMOCTU - B TOM YuCre, NULoM, MMeLWwmM Ha Hee BeccnopHoe npaeo, -
O3Ha4aeT YrorioBHOE MNpaBoHapylieHue. [1paBo Bcerga npeanonaraet Bnagenbua cob-
CTBEHHMKOM, NOKa He ByaeT aokasaHo obpaTHoe, TO eCTb MOKa Cyn4 He BbIHECET COOTBET-
CTBYHOLLErO peLleHus.

B HanoneoHoOBCKOM rpaxkgaHCKoM Kodekce gonyckaercs obpasoBaHne TOBapULLECTB C
HEOrpaHM4YeHHOW NNYHON OTBETCTBEHHOCTbLIO YYACTHMKOB MO BCEM WX Adonram u obssa-
TenbCTBaM, OLHaKo, hurypmpyeTt HegoBepUe K 3apOXOalolMMCs akuMOHEPHbIM KOMNa-
HUSAM.

Kogekc HanoneoHa He 3HaEeT NOHATUS «OPUANYECKOro nuuay, T.e. NpeanpuaTus nnu
opraHusauum, Kotopble, byayyn obbegmHeHnem onpeneneHHoro ymcna usanyecknx nuu,
obnagatT MMYLLLECTBOM, YNPaBsOTCA M BbICTYNaloT BO BHE (Hanpumep, B cyae) yepes
npeactaBuTens (KOTOpPbIM MOXET ObiTb ftoboe ynorHOMOYEHHOE NULOo, B TOM 4ucre
NNaTHLIA CRyXaLlnn).
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Bo3HMKHOBEHME aKUMOHEPHbIX KOMMNaHUM oTHocuTcA K Hadany XVII Beka. B HekoTopou
CTENEHU MU ABNANUCL U 3HaMmeHuTas OcT-Hackaa KoMnaHus, 1 KOMNaHus, yuypeamnsLuas
AHrnunckmn 6aHk (1684 r.) ana puHaHCMpOBaHNA NPaBUTENbLCTBA, U NpaBUTENbCTBEHHAS
Hupepnangckas Oct-UHackasa komnanus (1602 r). MNManwmkamm Bcex 3TUX KoMnaHum buinm
nogu n3BecTHble, HO Yyxe Torga (Bo dpaHumm, Hanpumep) Koe-rae crtanum nosiBfiATb-CH
aKuMn Ha npeabaBuTens.

Cpean akumoHepHbIx komnaHuin, Bo3HMKWNX B XVII Beke n ocobeHHo XVIII, 6b1s1i0 MHO-
ro «4yTbIX», N OHU UMESNU Lenbto orpabneHne Menkoro nanwuka, KNioHyBLLEro Ha obela-
Hue 6onblumx NpubbInen. STUM 06CTOATENBCTBOM ObIN BbI3BaH aHMMUUCKUMI 3akoH 1720
roga, 3anpeTtmeLLMi 0bpasoBaHMe akLUMOHEPHbIX 0bLLecTB ©e3 npeaBapuUTeNibHOro npaBu-
TeNbCTBEHHOIO paspeLleHus.

Bo ®paHuun akumoHepHble obLiecTBa NOOLPSANIMCL B JOPEBOSIOLMOHHOE BPEMS, HO
6o 3anpewieHbl B 1793 rogy Kak opyausi, C NOMOLLbID KOTOPbIX COBepLUanucb orpab-
neHus Menkmx Bknag4vmkos. B 1867 rogy npasutensctBo HanoneoHa lll, nposiBMB NOHU-
MaHue cuTyaumm, ocBoOOANUIO aKkUMOHepHbIe obLlecTBa OT HEOBXO4MMOCTM 3anpallnBaTb
npenBapuUTenbHOE paspeLleHue.

3aKoH yCTaHaBnuBasli MUHUMAarnbHYK LEHY akuui (Mepa, HanpasrieHHas npoTuB UX
KpanHero pacnbifieHns) N HEKOTOPbIe rapaHTUM A9 MEeHbLUMHCTBA akLMOHEpPOB, KOTOPbLIM
He3Ha4YNTENbHOCTb KanuTana MeLllaeT BNUATb Ha geria KoMnaHuu.

B yactn 3akoHogaTtenbHoro oopmMsieHust npae akuMOHEpPHbIX OBLLECTB, aHrmnnckoe
3aKoHogaTenbCcTBO Obio Goree pasBuTo, YeM dpaHuy3ckoe. HecMOTps Ha CTeCHeHus,
yCTaHOBMNeHHble 3akoHoM 1720 roga, akumoHepHble obulecTBa co3gaBanucb B AHMMUM
COTHAMMU, a NPaBUTENbLCTBO pPacLEeHMBarno Ux Kak UCTOYHUK KpYnHbIX 3aMmoB. B 1844 rogy
aKLUMOHepHbIe KOMMaHUW Mosly4atoT NoSIHOE NpU3HaHME 3akoHa B Ka4ecTBe HpuanvecKux
nuy, ynpaeBngemblX W npegcraBnseMblx aupektopamn. B 1856 1. 6bina OTMeHeHa
OTBETCTBEHHOCTb aKLUMOHEPOB B rpefesiax Bcero nx umyllecrsa (310 Melwlano npuene-
YeHuo KanuTtana). Tenepb NO gofnraMm KOMMaHUW, akUunoHepbl OTBeYasnun TOSMbKO B npene-
nax npuHaanexawiux rpaxgaHam akuun.

L
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KpynHoe npennpuatue tpebyeTt KpynHbiX cpeacTtB. Kak npaBuno, U3 B3HOCOB KPYMHbIX
npegnpuHuMartenen cosgaetca (bMHaHCoOBas OCHOBa KOMMaHWW. 3aTeM npuBreKkarTcH
KanuTanbl MENKuxX gepxaterien: NaBo4HMKOB, YUHOBHMKOB, UHTENMSTUIEHLNN U NP. ULLYLLIM
BbIFOAHOMO MNPUMEHEHUS HaKOMMUBLUMXCHA «CBODOAHLIX» CpeacTB. [deHexHble unn nmy-
LLIeCTBEHHble B3HOCbI aKLMOHEPOB COCTaBNAKT OCHOBHOW KanuTan KOMMaHuUW, KOTOPbIA No
3aKOHY OSMKEH OCTaBaTbCs HEM3MEHHbLIM B TEYEHNE BCEIO BPEMEHMU CYLLECTBOBAHUSA KOM-
naHuu. TpaTuUTb ero paspeLlanoch TOMNbKO Ha MOKPbITUE 00S3aTeNbCTB NPU NNKBUAALUMN.

AKUMM MOryT BbITb OBYX BUAOB - UMEHHbIE N Ha npeabsasutens. lNocnegHvne, yoobHbl
TEeM, YTO Nerko (Kynnen-npogaxem) nepexoasaTt OT 04HOro COO6CTBEHHMKA K ApYromy.

OTBETCTBEHHOCTb aKUMOHEPOB OrpaHUYMBaEeTcs pa3mepom akuuu. Hmuctas npmbbisib
KoMnaHuu (OMBnaeHn) pacnpenenserca B COOTBETCTBUM C LOfen ydactud (CyMMOW ak-
uumn). Ecnv akumm KoMnaHuM He pacrnpenensoTca Mexay ydypeanTensmMmn, oHM nocTynarT
B Npogaxy (Ha bupxe unun No noanucke).

[MaBHbIM OpraHoM KoMMaHuu siBndeTcs obllee cobpaHue akunoHepoB. AKLMOHED UMe-
€T YMCIIO rofTI0CoB B 3aBMCMMOCTW OT YMcrna akuun. [na peluarowero BIMAHUA 4OCTaTOYHO
BrnageTb «KOHTPOSbHbIM naketom» (30-40 % ).

B 3aBucnmocTu oT xoga gen, BennynHbl Npubbinen n np.obctoaTenscTB pakTnyeckas
CTOMMOCTb aKkuuuM MOXeT ObITb Bbllle HOMMHAIIbHOM U HWXe. Ha aTom ocHoBaHa Oupxe-
Bad Urpa Ha NoBbiLLIEHNE N NOHMXEHUE (B NEPBOM Criydae XOTAT C HambosbLlen BbIrogom
npoaatb akumm, BO BTOPOM, HA0BOPOT, - CKYyNUTb UX NO AeLlleske)].

B N'epmaHCKOM rpaxxgaHCKOM YNOXEHUU pugnyeckue nuua u akumoHepHble obuecT-
Ba C CaMOro Havana rnony4yatoT nosiHoe rnpusHaHme. Crnoco® mMx BO3HWKHOBEHUS CpaBHU-
TernbHO NPOCT (pa3peLleHne MECTHOIO NpaBUTESNLCTBA).

CyLLecTBYIOT pa3HOBMOHOCTU aKLUMOHEPHOW KOMMNaHUN. B HEKOTOPLIX CTpaHax gonycKa-
eTCs TakMe KOMMaHuu, rge xXoTta Obl O4WH U3 yuypeauTernen oTBe4yaeT BCEM CBOUM UMY-
wecteoMm. B lepmaHun nonyyuna pacnpocTtpaHeHue (¢ 1892 r.) komnaHwa c orpaHu-
YEeHHOM OTBETCTBEHHOCTbLID. B Takom KoMnaHuu ynpasneHue ynpolleHo (be3 cobpaHum m
HabnogaTenbHbIX COBETOB), HO Nepefaya akuun (naes) 3aTpyaHEHA, U OHW He BbICTYNatoT
Ha Oupxe.
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B ueHTpe 0b6s13aTenbCTBEHHBIX OTHOLLIEHWI, NO Kogekcy HanoneoHa, HaxoguTcsa goro-
BOp. OTO cornawleHme, nocpeacTBoM KOTOPOro fnuo nnu nvua o6a3biBatoTcst No OTHOLLE-
HUIO K ApYyroMy wunv apyrum 4to-nmbo gatb (Hanpumep, npuv Kynne-npogaxe), 4Tto-nmbo
coenartb (Hanpumep, Npy Hanme paboyen cunbl) UNn He gernartb Yero-nNnbo (BosaepkaHune
OT HEBbLIFOAHbIX OPYroN CTOPOHE OEWCTBUA, HanNpuMep OT BbiMyCKa KOHKYPUPYHOLLEN Ha
PbIHKE NMPOAYKLNN).

[MaBHbIM YCNOBMEM OENCTBUTENBHOCTN BCSKOrO COrfalleHusi npusHaeTcs «cornacume
CTOPOHbI, KOTOpas 0bsa3biBaeTcA». Cornacusa HeT, ecrnm oHO BbbINo pesynsTaTtoM 3abnyx-
AEHUs, ecnu OHO UCTOPrHYTO cunon nnu obmaHomMm. Ha 3aTomM OCHOBaHUM CTPOUTCSH MPUH-
uun «csoboabl AoroBopa», OCHOBOMoONarawwmn ana byp)KyasHoro npasa, OCOOEHHO B
nepBbIN Nepunog, ero CyLLecTBOBaHUS.

3anpelasa gumsndeckoe Hacunume, 3akoHogarternb XIX Beka UrHopupyetr — v NpUTOM
CO3HaTeSfIbHO — Hacunue, KOTopoe OAMH KracCc CoBepLlaeT B OTHOLLUEHWW OpYroro, Hacu-
nue akoHomuyeckoe. Pabounn MOXeT yntu OT NpennoXeHUWW OAHOro M3 HaHumartenew,
OTKasaTbCH OT YCNOBWW, NpeanaraemMblX ApYrMMmu, HO OH HE MOXET YUTU OT BCEro Kracca
KanuTanucTtoB U B KOHLIE KOHLOB MPUMET HaBsA3aHHbIE eMY YCITOBUSA.

3akoHogaTenb 3anpeltaer obmMaH, HO OH CO3HaTENbHO UTHOPUPYET TOT NPOCTON PaKT,
YTO NPeanonoXeHHOe MM PaBEHCTBO CTOPOH B JOroBOpPEe ecTb (Korga Oerno Kacaetcs pa-
Bbounx n npegnpuHMmaTenen) oopmarnbHoe, a 3Ha4YuUT, JTOKHOE PaBEHCTBO.

Mpn aTom ceBoboga gorosopa, dyayym KpynHenwmm 3aBoeBaHneM BypiKyasHbIX peBo-
noumin, ctana opunandeckon ornopon n B bopbbe paboyero knacca, Kotopad nossonuna
eMy MpUHYOUTb HaHUMAaTenNs K 3aKSIlOYEHUIO KOMMEKTMBHbIX [OOroBOPOB, CIY>KMBLUMX
YAOBIIETBOPEHNIO MHTEPECOB LUNMPOKMX CNOEB TPYOSLLNXCA.

epMaHCKNn rpaXkgaHCKMM KOOeKC B YacTu 0bs3aTenbCTB ONMpPaeTcs Ha Te Xe NpuH-
Uunbl, 4TO N ppaHuy3cknin. OgHako, ncnosibdyemble OpMYysibl HacTO Aanekn OT KOHKPET-
HOCTU N SICHOW, HEABYCMbICIIEHHOMN TPaKTOBKM (T.H. «KaydykoBble hopmMynbl»). Hanpumep
3anuMcaHo, YTO caenka, Hapyliarwass HoOpMbl 0BLLECTBEHHOM HPABCTBEHHOCTWU, HeOdeWnc-
TBUTEMNbHA, UKW KOrga CyabaM NpefoCTaBfsSeTCa NpaBo MCTOSKOBbIBATb AOrMOBOPbLI, Kak
aToro TpedytT gobpasa coBecTb, 0Obl4an obopoTa U T. A.
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[1eno B TOM, YTO TakuMe NOHATUS KaK «COBECTbY», «MOparnb» U « HPABCTBEHHOCTbY
ABNATCA (PUNOCOCKUMUN, ITUMECKMMU, a CrieaoBaTernbHO €ro rpaHulbl onpeaensaTca
4yeno-BekoMm mHamemayasnbHo. O6wero NoHATUSA rpaHuL, COBECTU U HPABCTBEHHOCTU He
cyulecTByeT. Takoe 3akOHOOAaTeNbCTBO pa3BA3biBano pPykn npeanpuHumaTensm, 3aknto-
YaloLMM OOroBop 0 HanmMme paboumx.

B Kogekce cyLLecTBYOT MOMOXEHUS, KOTOPbIE OPUEHTUPOBAHBLI Ha 3alUUTy UHTEPECOB
OLOHOW M3 CTOPOH, YLIEMSIEHHOW MpPWU 3aKNYEHMU [OroBOpa B HEPaBHLIX YCIOBUSX.
Hanpumep, B § 138 roBoputcs, 4TO BCAKas caenka, NocpeacTBOM KOTOPOW OAHO NnLO
npuobpeTaeT BbIroAbl, UCMOMb3YA HYXAY OPYroro nuua (Tak YTo 3TWU BbIrogbl Hecopas-
MEPHO NPEBOCXOAAT ero BCTpeyHble 0bA3aTenbCcTBa), MOXET OblTb pacTOPrHyTa no cyay.
OTYy HOpMY BblaaloT OBbLIKHOBEHHO 3a NposiBfieHne ocobon 3aboTbl O paboyem Yenoseke,
HaHsaBLWeMCcS B nepuog 6e3paboTuubl Ha KpaHe HEBbLITOAHbLIX YCIOBUSIX.

He uckntoveHo, 4To ong 3alnTbl UHTEPECOB YrHETAEMbIX MOXHO ObIfl0 BOCMOSb30-
BaTbCA AaHHOM dpopmynupoBkon. OgHako gnsa 3Toro Hago, YTtobbl cyd, Mcxoasa U3 «CoBeC-
TM» NpU3Han Hanndne HecopasMepHOCTM BbIro4 HaHMMaTens, ecnu dygeT gokasaHo, YTo
OH OENCTBUTENbLHO 3Han O KpanHen Hyxae HaHgaBLierocs. lNpuyem, gaxe ecnu ato byaer
NPU3HaHO, TO peLleHne cyda CBOAUTCS K BOCCTAHOBIIEHUIO NEPBOHAYanbHOMO COCTOSHUSA,
T.€. K YBOSMbHEHUIO C paboThbl. Takum 0bpa3oM, B YCIIOBUAX Pas3BUTUA KannTanmcTUYECKMX
OTHOLLUEHU, FepMaHCKoe 3aKOHOOaTENbCTBO 3aBeAOMO CTaBuno pabounx B HepaBHO-
npaBHOE MONoOXeHne ¢ npeanpuHuMaTensiMm, oTkasblBas UM B 3alUuTe.

AHIMMNCcKoe OOroBOpHOE NMpaBo Maro OTIMYAETCs OT KOHTUHEHTanbHoro. Eule ¢ geo-
AanbHbIX BPEMEH 30eCb COXPaHWMOCb AefieHne O0roBopoB Ha «dopMarbHble» (CKper-
NEHHbIE MevyaTbio KOHTpareHToB) W «npocTble». PopmanbHble LOroBOpbl TpeboBanu
CTPOro onpeerieHHbIX TUNOB CAENOK - NPOAaXW, Hanma, NopyYMTENbCTBA, MEPEBO3KN U T.
A. HoBble Tunbl cornaweHun, BO3HUKaBLUME B xode Oyp)KyasHoro pasBuTUS, UFHOPUPO-
BanMCb CTapblM AOrOBOPHbLIM MPpaBoM AHMMUN.

HaunHasa ¢ XVI B. B cynebHOM npakTuke OCHOBaHMEM OEWNCTBUTENbHOCTM OOroBOPOB
CYUMTaeTCa BCTpeYHas BbIroga wiv BCTPeYHOe yaoBreTBopeHue. TpeboBanocb TOSMbLKO,
4yTOObl B [OOrOBOPE 3HAYUNIOCb €ro «OCHOBaHME», T.€. CodepXarnocb ornpeaeneHHo
Bblpa)xeHHoe obellaHue ynnatnuTb AeHbrn, yrnoMmHaHue o6 yxxe nponssBegeHHON ynnare.
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AHrnMncKkas JOKTpMHA M NpaBo HeMaro NOTPYAUSTUCb Had YCTaHOBIIEHMEM YCIOBUMN,
AenawLwmnx OoroBop HeaencTBUTENbHbIM. 3aBedoMbli OBMaH KOHTpareHta, WMMEL Ui
Lenbio NobyamTb ero BCTYNUTb B COrnawleHune, sBnseTcd, no obuemy npasuny, OCHoBa-
HUEM Ons pacTtop)xeHua gorosopa. OgHako, ecrnv HanpuMep nNpogasel, nowaan 3asBuT,
YTO OH Kynun ee Ha npeablaywmx Toprax 3a 500 pyHTOB, U 3TO OKaXETCS NOXblO, €CTb
OCHOBaHusA AN ucka o6 obmaHe, HO ecnv OH cKaxeT: «HeCOMHeHHO, Ha NMpeacToALMX
Cckaykax aTa nowaab NpuaeT nepeBon», N 3To byaeT 3aBe4OMbIM BPpaHbEM, OCHOBaHU ONs
aHHYINMPOBAHUS NMPOAAXMN HET.

PasnuyaloT Takke NpocToe ymonyaHme O Kaknx-rnmbo nopovalumx aktax (4To He gaet
OCHOBaHUs Af1s1 UCKa) U1 HAMEPEHHOE, TPaKkTyeMoe Kak obmaH.

®dpaHLy3CKOe U aHIMUICKoe 3aKoHOO4AaTENbCTBO NpeaycMaTpuBaeT CTpPoroe MCrnosiHe-
HWEe YCNoBMUI JOroBOpa HE3aBMCUMMO OT ODCTOATENLCTB. 3aKOHHO 3aKSTtOYEHHbIN 4OroBOP
AO0NyCKaeTCca pacTOpPrHyTb TOMbKO npu oboroaHoM cornacum. HekoTtopble obecToaTenscTea
(BOMHa, CTUXUIHbIE 6eACTBUSA, SKOHOMUYECKME NOTPSCEHUS) MOIMK, No obLiemy npasuny,
noeneYvb 3a cobor OTCPOYKY UCMOSHEHWUS, HO HE pacTopXXeHME aoroesopa.

[epMaHCKoe yroXeHue, B YacTh He3bIBEMOCTN UCNONHEHNS YCNOBUIA AOTOBOPOB Me-
Hee >XeCTKO, OCTaBMnsAs peLleHMe BOMnpoca Ha YCMOTpPEHWEe cyaa mucxogs u3 «gobpon
coBecTU» N «obblHaeB obopoTay.

Ocobbin pasgen 0643aTenbCTBEHHOIO MpaBa COCTaBNAAT HOPMbI, MOCBSILLEHHbIE
«cpeacTBaM BellHOro obecneyeHusi» obsasatenbcTB. Cpean HUX uUnNoTeka u gpyrue
BUAbl 3aknaga. HeHaBucTb 6eQHSKOB BbI3blBaANO T.H. NPaBO YAEPXaHWSA - NMpaBO Kpeau-
TOpa yadepXxuBaTb BeLM OOSMKHMKA, OKasaBLUMECS B €ro pykax (Hanpumep, KBapTUpO-
X038UH MOT yaepxaTb Mebenb 1 yTBapb KBapTUpPOHaHUMAaTENs Ao ynnaTtbl UM gosra v np.)

3anmMoBble onepauumn, COOTBETCTBEHHO CHabXxanucb npoueHTamu. Mo dpaHuy3ckomy
3aKOHy, BenuuuHa ux onpegensnacb 3apaHee: 5% — B OObIKHOBEHHbLIX paXKgaHCKUX
caoenkax n 10% - B «<KOMMEPYECKNX.

B yactn cemenHoro npasa, ppaHuy3scknin Kogekc 1804 roga yctaHaBnmMBaeT NpUHLMN
cBeTckoro 6paka (LepKoBHbIN He obsa3aTeneH). [maBon ceMbu aBnsetTca MyxX. OH «oka-
3bIBAET XXEHE NOKPOBUTENBCTBOY», 3a YTO OHA AOSMKHA NNaTUTb «NOCIYLLIAHNEMY.
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YKeHa obda3aHa XMUTb BMECTe C MY>XEM U B TOM MecCTe, Kakoe onpenennt myx. OHa He
MOXET BCTynaTb B JOrOBOPHbIE OTHOLLEHUS N 3as8BIISATb UCKU B Cyae.

[laxxe ecrnm cOOTBETCTBEHHO BpayHOMY LOroBOpPY MMYLLECTBO CYMpYyroB pasgenbHo,
XeHa He BrpaBe 4TO-NMMbO OT4yXAaTb, 3aKnagbiBaTb WUnn gaputb 6e3 cornacma myxa.
EOVHCTBEHHOWM ee NbroTon SBNSETCS NpaBO COCTaBUTL 3aBeLLaHue.

Pa3Bog paspeluancs Bcreacteue snoynotpebneHnn, rpyboro obpawieHms vnu Ts-
Xenbix obug, a Takke m3-za 06OKAHONo YNOPHOrOo Hecornacugd CyrnpyroB npoaosikarb
OpayHble oTHoweHnA. OgHako, No TpeboBaHUID KaTONMMYECKOW LiepKBU, pa3aen o cBobo-
Ae passoga Obln UCKNYEH N3 KogekKca.

3aKoH npegocTaBnAn MyxXy TpeboBaTb pa3Bofa BO BCEX Cryyasix, Korga OH Mor Joka-
3aTb «npenbogesiHne XxeHbl». XKeHa Mmorna TpeboBaTtb pa3soda no npuynHe npentobo-
AesHUS My>Xa TOSTbKO B TOM Cliydae, «eCrn OH [epxari CBOK COXUTENbHULY B obLiem o-
Me» (OaHHOe orpaHn4yeHne ObINo CHATO TONbLKO B 1884 r.).

OTtuom pebeHka, 3a4atoro B bpake, npusHasBarncsa Myx. Bcaknmn poxgeHHbIn B bpake
pebeHOK byaeT 3aKOHHbIM HacrnegHMKOM OTLIOBCKOro M MaTepuHCKOro nmyllectsa. lNpe-
nodbogesHne Myxa He UMEET B 3TOM criydae 3HaveHus. Cyn He paccmaTpuBan UCKOB Ha
cogepxaHue BHebpadHbix aeten. [JaHHoe nonoxeHue 6bIrIo NepecMOTPEHO TOSbKO B
1912 r. OcHOBaHMeM N4 Ucka B Cyf W BbiNaTthl aniMMeHTOB ObIS10: obeLaHne XeHUTbCS;
HanMume nucem u T. M. OOKYMEHTOB, MOATBEPXAAKLWMX OTUOBCTBO [LAHHOIMO nuua;
HeBYCMbICITIEHHAs SIBHAs CBA3b MeXAdy OTLOM W MaTtepbio BHebpayHoro pebeHka;
nposiBneHne 3aboTbl NpegnonaraeMoro oTua No OTHOLLEHMUIO K pebeHKy 1 np.

Mcnonb3oBaHmMe XeHLMWH B NPOMbILLNEHHOM MPOU3BOACTBE NPUBEN K SKOHOMUYECKON
CaMOCTOSATENbHOCTM KEHLUWH, a crefosaTesibHO U YrydlWeHU0 MX NpaBoBOro Moso-
XKEHUS.

B 1907 rogy dpaHuy3ckuin 3akoHogaTenb NPeaoCTaBAaeT XeHLnHe npaBo cBOOOAHO
pacnopsbkaTtbCa 3apaboTKoM, BKMtOYasi NpaBo MMETb NUYHble cbepexeHnsi. OHa ctana
pacnopaguMTenbHULEN CBOEro ABWXMMOINO MMYLLECTBA, NosyYurnia npaBo BbICTynaTb B
cyfe no crnopam, CBsi3aHHbLIM C ee MmyLllecTBoM. B crniydae cnopa mexgy cynpyramm mx
Aonu B obLmx pacxogax ctan onpeaensaTb cyq,.
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[epMaHCKoe rpaxgaHcKoe YIoXeHue Tak e UCXOAWUITO U3 rMaBeHCTBa MyXa B CEMbeE.
OH peluaeT BCe OCHOBHbIE BOMPOCHI, CBSA3aHHbIE C CyLLeCTBOBaHMEM CEMbW, OAWNH BriageeT
MMYLLLECTBOM CEMbW W BbICTYNaeT B Cyde MO gernam cemMbu. Ha XXeHy e Bo3naraetcsd
BedeHue [OoMallHero xo3snctea. B To ke Bpemsi, keHa ocTaeTcd COOCTBEHHMKOM
MMyLLECTBa, KOTOPOE OHa NpuHecna B JOM WU Haxuna B bpake; oHa Bnpase TpeboBaTb
pas3fenbHOro XnTenbCTBa, MOXET 3aHMMaTbLCA CBOeN NPOdPeCCUOHaNbHON OeATENIbHOCTLIO
(Mpn Hecornacuu cynpyra pelwleHne NpuHaanexuT cyny). 3akoHHble MOTMBbBI pasBoaa
OLMHAaKOBbI KaK AJ151 My>Ka, Tak 1 ONS XKEHbI.

CBOMX 3aKOHHbIX OETeN OTeL, COLAEPXKUT COOTBETCTBEHHO CODCTBEHHOMY MaTepuarnb-
HOMY MOJSIOXKEHUD. He3aKOHHbIM OH BbiNNayYnBaeT ariMMeHTbl (BaXKHOe OTNnYune no cpaBHe-
Huto ¢ Kogekcom HanosneoHa) B COOTBETCTBUM C COLMArnbHbIM MNONOXEHNEM MaTepun AeTEN.

AHrnunckoe bpadyHoe npaBo Takke AoMnycKano Hapsagy C LEePKOBHbIM CBETCKMN Bpak u
pa3Bof, y3akoHeHHbIn B 1857 rogy. lNpudem «npoctoe npentobogesHne Mmyxa» He npus-
HaBasfioCb OCHOBaHMeM [ns pasBogda BhnoTb Ao 1923 roga, Torga Kak MyX M OO0 3TOro
BPEMEHN MOI onmpaTbCs Ha «npentoboaesHue, CoBepLUEHHOE XEHOW Mocre 3akrvyeHns
bpakay.

B npoTMBOMNONOXHOCTL «MPOCTOMY NpesitobofesHNIO» aHIMUACKUA 3aKOH yKasblBan Ha
«kBanudvumpoBaHHoe npentbogesHne», To eCTb COeAMHEHHOE C KPOBOCMECUTENBCTBOM,
ABOEXEHCTBOM, XXeCTOKMM obpalleHnemM unm octaBneHMeM XeHbl Mo KpanHen Mepe Ha aBa
roga (6e3 yBaxutenbHbIx NpuynH). Npyn Takom npenboaeaHnn passog gonyckanca n ans
XEHbI.

lMpouecc o passoge Tpebosan B AHMUKM OBYX CTaAuW: NPU3HAB UCK OCHOBATESbHbIM,
CyL, NepPeHoCUT peLleHne Ha LeCTb MecsLEB, MOCKOSbKY B Te4EHNe 3TOro BPpeMEHN MOryT
BbISCHUTBCA «MOMEXu» K pasBofgy (Hanpumep, CroBop MeXay cynpyramv O pasBoge U3
KaKnX-1mbo KOPBLICTHLIX MOBY>XOAEHUN).

AHrnMnckoe npaBo Mof CrioBOM «pebeHOoK» UMeNo B BUAOY TONbKO 3aKOHHOPOXAEHHOMO
pebeHka B Opake. YCbIHOBNEHWE, Aaxe npu ycnosuu nocneqyowero bpaka pogutenen He
A0nycKanock.

Poautenbckas BnacTe npuHagnexana MyXxy. 3aKoH He 3anpeldan oTuy npuMeHeHue
«ncnpaBUTESTbHbIX MEPY.

L
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HacnepoBaHnue. Kogekc HanoneoHa 3akpennseTr Oyp>KyasHbl NPUHLMN €OUHCTBA
HacneacTBEHHOMW MacChl: HU OguH BUA COOCTBEHHOCTM HE MMeeT NpuBuUIeryi nepes
APYrnMm.

3aKOHHbIMW HacnegHMKamMu NpU3HaKTCa Npamble HUcxoaswme (4eTu, BHyku). [Npu
OTCYTCTBUM MPSMbIX HUCXOASALWMX, nayT BGoKoBble POLACTBEHHUKN (BpaTbst M CecTpbl).
OHN penaTt uMyLLecTBO C poauTensMmu Hacnegopatena v T.4. (4o 12-n crteneHu
poacTtea).

Kacascb 3aBellaHun, KOOeKC npegycmatpuBan «obsizatenibHoe HacrnegoBaHue»
(npn ogHoM pebeHke 3aBellaTenb BnpaBe CBOOOAHO pacnopsanTbes 1/2 nmyulecTtsa.
BTopasa nonoBuHa npu Bcex ycnoBusix octaetcs pebeHky, npu Asyx getax — 1/3, npu
Tpex — 1/4 ponen nvyllecTea.

Ob6gasatenbHOM OOMM B NOMb3y HUCXOOSAWMX TpebyeT M repMaHcKoe 3akoHoda-
TenbCTBO. HO OHO He orpaHn4mMBaeT Kpyr 3aKOHHbIX HACNegHWKOB HWKaKOM CTENeHbH
poaCTBa, UCXOAdA 13 NpUHUUNa - HacneacTBO AOMKHO HANTU XO3AUHa.

OcobeHHOCTb B HacneacTBeHHOM npaBe AHIMNK 3akniovanacb B COXpaHEHUN OBYX
pasHbIX NOPAOKOB HacnegoBaHus. B yactu 3emenbHOM COBCTBEHHOCTU — OAWH UMETT
npenMyLlecTBa: HacrneaCTBEHHbIE UMEHUS Nepexoannu ctaplemMy HacnegHuky (ctap-
LM NO BO3PACTY, HUCXOOALWMIN HACNEeOHUK UCKIToYan BCex ApYrnx, My>XYMHa — UCKIHO-
Yas XXeHLLNHY).

ABmXnmble Bely, T.e. «NepcoHaribHOe HacrneacTBO», pacnpeaensanocb Mexay Hac-
negHnKaMm aHanormyHO KOHTUHEHTaNbHbIM NpaBuiam.

B 10 e Bpems, B AHMmMuK yTBepAunack nonHaga csoboga 3aBelaTenbHOro pacno-
PAXKEHNH, pacnpoCTpaHALLIAACH Ha BCe BUAbl HACIEACTBEHHOINo MMYLLIECTBA.
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PA3SBUTUE BYPXXYA3HOI'O YIOJIOBHOI'O NPABA

®paHuy3ckoe YupeutenbHoe cobpaHue, B 1791 . NpUHSAN0 YronoBHbIN KOOEKC, C y4e-
TOM HOBbIX DYp>KyasHbIX MPUHUMUMNOB U PEBOSTIOUMOHHBIX HacTpoeHnn. OgHako, ero Bypxy-
a3HO-AEMOKpaTUYECKUI XapaKTep NPOTUBOPEYUI MHTEPECAM HAMOSIEOHOBCKOIO pexmnmMa.

B 1810 r. 6611 yTBEpXOeH HOBbIN YronoBHbIM koaekc @paHuun. B uenom, AaHHbIN
aKkT ObIln 6oriee NPorpeccuBHbIN, YEM FrEPMaHCKUA U aHITTIMMCKUIA KOOEKCHI TOFO BPEMEHM,
coxpaHuBlUME MHoOrne 4eptbl doeoganmamMa. B To xe Bpemsi, ocObeHHO B 4acTu Haka-
3aHUN, OH COXpaHsAn ocobyto xeCToKoCTb (Kogekc npeanucbiBaeT CMEPTHYIO KasHb ASS
LLIMPOKOro Kpyra NpecTynreHnn, Bknyasa nonntunyeckne. OTCyTCTBOBaNo N yrnoMmHaHue o
cMsarvarowmx obcroarenscreax. OgQHOBPEMEHHO COXpPaHUNCL YNCTO hbeodarnbHble BUAbI
HakasaHWW, TakMe Kak KNnermmeHue, BbICTaBNeHUs Yy MNO30PHOro crtonba, «rpaxgaHckas
CMEepPTb», OTCEYEHUE PYKN).

«paxgaHckas cMmepTby 3akmntovanacb B NULWEHUN UMYLLECTBEHHbIX, POAUTENLCKUX
npas, MHorga usrHaHmm n T. n. o kogekcy 1810 . BcAkas caernka, 3akniyeHHasi OCyX-
AEHHbIM K «rpakQaHCKOM CMepTU», cuynTanacb He3aKoOHHOM, NpMobpeTeHHOE MMYLLECTBO
OTXOOUNO Ka3He, XXEHa He >Xenaslwasi pas3Boda, o0bsBnsaAnacb HanoXHUUENW, a OeTn —
HE3aKOHHOPOXAEHHBLIMW.

[lonyckanucb LWMPOKMe BO3MOXHOCTM Ccyda npu BbIOOpe cpeacTB Haka3aHud, B TO e
BpeMS1 OH Oblf1 OrpaHUYEH B YacTU BO3MOXHOCTM CMSAr4aTb Haka3aHusi B 3aBUCUMOCTU OT
obctoaTensCcTB Aena. [JaHHble YepTbl XapakTePHbI TaKkke 1 ONsi aBCTPUMUCKON « Tepe3nHbI»
(1769 r.) n lNpycckoro aemckoro ynoxenust (1794 r.).

Tonbko nocne pesontounn 1830 r. B YK ®paHunm Obinin BHECEHLI MOMNOXEHUSA O
CMSArYaloLmnx BUHY 06CTOATENBCTBaX M OTMEHEHbI NO30psLLmMe BUAbl HakasaHu. B 1854 r.
Oblna OTMEHeHa «rpaxaaHckasi cMepTb». OHa 3aMeHsanacb orpaHMYeHNEM NpPaBoCcnocon-
HOCTWU (3anpeLleHnemM 3aHuMaTb OOSMKHOCTM B roCydapCTBEHHOM annaparte, fUweHUeEM
3BaHUM K1 np.).

@PpaHLy3CKMA YronoBHbIA KOLEKC OKasan BaXHOe BMUSHME Ha pa3BUTUE YrofIOBHOIMO
npasa B Wtanuu, Ucnaunn, Nonnangun, PymbiHun, gaxe Typuum n AnoHuM v gp. ctpa-
HaXx.
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B XIX B. nubeparnbHble N3MEHEHUS KOCHYITUCb N aHIFTMACKOrO YrofloBHOro 3aKOHO-
AarenbcTBa. PaHee, cMepTHasa KasHb yrpoxana He TOSMbKO 3a YOUNUCTBO unu rpabex, Ho
N, HaNpuMmep, yBeYbe XUBOTHbLIX, NMUCbMEHHYK Yrpo3y, NMOpybKy neca u Kpaxy BeLuw,
CTOUMOCTbIO Bcero B 1 wmnnuHr. icnonb3oBanucb TakMe HakasaHusd, Kak KonecoBaHue,
YyeTBEpPTOBaAHWE, N3BNEYEHNe BHYTPEHHOCTEN N3 XXMBOIO Tena, oTpesaHne s3blka n T.4.

Mo BnusHMeM OypiKyasHbIX pedopm B caMon AHMUK U opaHLy3CKOM peBonioLmn, C
1819 r. 6bI10 BHECEHO PSS U3MEHEHUN: OTMEHSANOCh YETBEPTOBAHMNE N pYyrue XecToKne
HakasaHud, cMAr4anucb HakasaHus 3a menkue npectynneHmda. C 1841 r. 6bino NosioXkeHo
Ha4ano orpaHN4YeHUsIM NPUMEHEHNSI CMEPTHOW Ka3HW.

OpHako, obocTpeHue krnaccoBon 6opbObl Mexay nponetapnaTtomMm n dypxxyasuen, nep-
Bble MaccoBble 3abaCTOBKM U MPOSIETapCKME PEBONIOLMM HALUMN CBOE OTpaXkeHue B BBe-
AEeHNN penpeccuUBHOro 3akoHoaaTeNbCTBa NOYTU BO BCeX cTpaHax EBponebl. [pexae Bcero
3TO Hawmno oTpaxeHne B NepmaHckomMm yrornoBHoM koaekce 1871 r. B Hem nosBunuch
HeonpeaeneHHble POPMYNMPOBKM N COCTaBbl MPECTYNNEHUN (4TO NO3BOMSANO TPaKToBaTb
cTaTbX OOCTATOYHO LUMPOKO), HaMpaBrfieHHbIE Ha YyCUITEHWE Haka3aHW 3a MonmuTUYecKkne
npectynnenus. C nsgaHnem 'epmaHckoro YK, oH cTan pacueHuBaTbCs Kak obpasel, MHO-
rmmMn rocygapcteamu (AnoHnen, peumen, PymbiHMen n gp.), NOTECHUB BNUsHWE ppaH-
LIy3CKOro YrofioBHOro 3akoHo4aTenbCTBa.

PenpeccuBHoe 3akoHoAaTenbCTBO ObINO MNOMOMHEHO TaK Ha3biBaeMbIMU
coumanbHbIMMU 3aKOHaMU. B nx yncne repMaHCKUn «UCKITOYUTENbHbLINY 3aKOH MPOTUB
coumanucToB, paHuyscknn «O HakasaHusX, HanaraeMblX Ha 4reHoB MexayHapogHOro
obwectBa pabounx» (1872 r.) n «O npeceyeHnn npouckoB aHapxucToB» (1894 r.), c
MOMOLLIbIO KOTOPbIX MOXHO ObIfio ocyauTb Koro yrogHo. 3akoH 1900 r. B AnoHun «O6
oxpaHe ObLeCTBEHHOro nopsiaka M CrOKOMCTBMSA» YCTaHaBnvBan THOPEMHOEe HakasaHue
Aaxe 3a noactpekaTenbCTBO K 3abacToBke, 3a ydacTme B MUTUHrax, 3anpeLieHHbIX
nonuumen, 3a y4yactme B MNOSIMTUYECKMX opraHmsaumsax u np. CTaHOBUTCS CUCTEMOW
OCyXJ€eHWe He TONbKO 3a OeWCTBME, HO N 3a «NPEeCTYMHble HaMepeHUa» U «OornacHble
MbICITNY .
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[Mpuyem, ecnn yronoBHble KOAEKCbl Hayana BeKa XapakTepusoBasiMCb HanmymMem
npuHUMNa CTPOron onpeaerneHHOCTU HakasaHud, BBOAWUMWU CIOXHble, AeTanbHO pa3pa-
BoTaHHble «MNPENCKYpaHTbl» Hakas3aHWW, KOAeKCbl KoHua Beka (rofinaHackuu, LBen-
Lapckun 1 ap.) npegnoyvtanu, no npumepy FfepmaHuu, Hekne «obobLLEeHHbIe» Heorpe-
AerneHHble CaHKUUK, OTKPbIBas TEM CaMbIM LLUMPOKUIM NPOCTOP CYyAENCKOMY YCMOTPEHNIO.

BypXya3Hoe yronoBHOe 3aKOHOAATENbCTBO, cAenasno nepsble MOMNbITKN CBA3aTb THO-
peEMHOEe 3aKkfiloyeHne C MepaMuM WUCMpaBUTENbHOro Xxapakrtepa (B oOTnMyMe OT
CpefHeBEKOBbS, KOrga HakasaHue crieqoBaro Kak pacnsiata 3a NpecTyniieHne u Hocumno
ycTpallawwmn xapaktep «gabbl gpyrum He nosagHo 6binox»). C XVIII B. genatotca
nepsble LWarn coveTaTb HakasaHue ¢ Tpygom, garowmm Hebornblon 3apabotok. C 1768 .
B CLLUA, a ¢ 1829 . B TpaHcunbBaHUK, CTano npakTMKoBaTbCA OAMHOYHOE 3aKnioyeHune.

[Mpeononaranocb, YTO OAMHOYHOE 3aKIOYEHME B COYETAHUM C abBCOSMOTHBLIM
MOnYyaHnemM BO-MepBbix Oyaetr cnocobCcTBoBaTb YriyOrneHHbIM pasMbILNEHNSM U NOBe-
AeT NMPecTynHuKa no nyTu OAyXOBHOIMO NepepoXxneHns, BO-BTOPbIX - UCKIKOYAET onacHoe
oOLLeHne Mexay NpecTynHUKaMmun un, cnefoBaTtenbHO, pa3spallalLllee BNusHMe Hencnpa-
BUMbIX HerogsieB. M3onauma apectaHToB Oblnia nonHon. M3 cBonx KaMmep OHM 4acTo He
BbIXOAUNMM OO0 KOHUA 3aknto4veHus. YteHna He nonaranocb. Pabota gaBanacb He nHade
Kak no npocbbe apecTtaHTa. NpeanuceiBanocb nonHoe mon4vaHue. PasroBapuBaTb C nu-
LamMu THOPEMHOW agMUHUCTPaLUK pa3peLlanochb TOSbKO LWENOTOM.

Bo ®paHumn oanHOYHOE 3aKroveHne Ansg NPUroBOPEHHbIX Ha KOPOTKMIA CPOK, BbINOo
BBeaeHo B 1875 roay, lepmMaHCKnin yrofioBHLIWM KOOEKC paspeLlnsi OgMHOYHOe 3aKSitoveHne
Ha Cpok Oo Tpex netr. B benbrm n lonnaHaunM CpoK OAMHOYHOMO 3akKio-4YeHus
orpaHuymuBarcs cootsetctBeHHO 10 1 5 net. AHrno-npnaHgckasa TropeMmHasa cuctema XIxX
B. Npeanonarana Ha NepBoM 3Tane OAMHOYHOE 3akftoYeHMe, Ha BTOPOM — KaTOPXKHble
paboThl.

B otnnmune ot CLUA, ®paHumm n ap., B AHIMUKU HEe pacueHuBanu OAMHOYHOE
3aKntoYeHne Kak BO3MOXHOCTb NepeBOCNNTaHUS, pacLeHMBano ero kak ocobo MyyunTersib-
Hyt0 cbopMy HakasaHusa. PaboTa ke gaBanacb apectaHTy B BuAe NOOLLUPEHUS 3a XOpPOo-
lWwee nosegeHue. NoaTomMy CpoK OANMHOYHOIO 3aKNYEHUs 30ecCb ANA MY>XYMH HE NpeBbI-
wan 9 mec., anga *XeHwwuH — 4 mec.
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B O6opHckon Tiopbme (CLUA) npumeHsinocb codeTaHne OAMHOYHOMO 3aKito4veHUs C
NPUHYOUTENbHLIM TPYAOM B OOLWMX NOMeELLeHUsIX. 3aKSOYEeHHble HOYbK0 HaxoAuSIUChb B
OOMHOYKaX, a AHEM MpPU MOMHOM MOnYaHuu paboTtanu u enu Bce Bmecte. OTpbIBaTbCs OT
paboTbl, OrNA4bIBaTbCA, U JaXe nepeMurmBaTbCcsi, 0OOMeHMBaTbCA KECTOM 3anpeLLanoch.
Hagsupatento NpuMeHSAN KHYT Npy Manenwem HapyLieHnn nopsagka.

Mo GonbwuHeTBy YK, cTapaHve u xopollee noBedeHne BO BpeMs MPUHYOAUTENbHbIX
paboT npegnonarano Ha NepeBof 3akIOYEHHOro Ha OBGMNerdeHHbIn pexum 1 gaxe Ha
A0CpoYHOe ocBoboxaeHme. XoTd, nocrnegHee, NPUMMEHSAIOCh KpanHe peako.

B XVIII B. eBponenckme gepxasbl, Mmerowme KoroHun (AHrmng, dpaHums, VicnaHms v
[MopTyranus) Bce Yalle ctanu npmberatb K 3aMeHe TIOPEMHOIO Hakas3aHUs! CCbINIKOWN B KO-
FIOHUU. DTUM JocTurancsa ABOMHOW BbIUIPbILL: pasrpyanucb TIopbMbl U obecnednBanuncb
paboyen CUIon KOFIOHUMN.

[MepBbIMU CCbISTIbHBIMU (PPaHLY3CKMX KOMOHWIA CTanu NpPOCTUTYTKU, HULLME 1 Bpoasrn
(Bbicblnanuck B Kanagy, Jlynsnany, 'BuaHy). AHanormyHo AHInS 13-3a HEXBATKM KEH-LLWH
B KONoHUM BupopxmnHua, Havana c toro, 4to Hanpasuna Tyga 100 npoCcTUTYTOK, Kax-ayo 13
KOTOPbIX, KagdHa4yencTBo obmeHsAno Ha 10 pyHTOB Tabaky. BropbiM Hanbonee n3-BeCTHbIM
MECTOM CCbISTKM aHIMMNCKUX OCY>KAOEHHbIX cTana ABcTpanus.

Co BpemeHeM cchbifika cTana He UCKYEHMEM, a CUCTEMOW. AHIMUNCKUE MUPOBLIE
cyabl cTanu napTmamMu HanpaenaTb «b6enbix paboBy» (OpoAAr U HULWKMX) Ha NNaHTauuu B
Amepuky n Aectpanuio. Obbl4HO, BNNOTbL A0 Hayvana ocBoboautenbHon BonHbl B CLUA,
OCYXXOEHHbIX NpofaBanu nepekynwukam, JOCTaBMsBLUMM TeX, KTO BbPKMMA MO MyTU — Ha
nnaHTaumn. JanbHenwas nx cyabba npaBUTENbLCTBO HE MHTEpecoBana. BTtopbim Hanbo-
nee N3BEeCTHbIM MECTOM CCbISTKM aHIMMNCKUX OCYXKOEHHbIX cTana ABCTpanus.

B cepeavnHe XIX ctonetua ABCcTpanus u gpyrue KoroHuu, ctanu npoTecToBaTb, Tak Kak
CCblfIbHble 4acTO BO3BpallanUCb K MPECTYMNNEeHUSM U KOHKypupoBanuM co CBOBOLHbIMU
aMurpaHTamu, HaHMMadAch 3a geleByto nnarty. B 1865 rogy AscTpanus, pacnonaras yxe
N3BECTHLIM CaMOynpaBfieHMeM, OEMOHCTPATMBHO HanpaBuna B AHIMMIO TPaHCMOPT C
«COBCTBEHHbIMWU» MPECTYMNHUKaMW, BbICTaBUB TOT Xe€ A0BOA — OYULLIEHWE CTpaHbl OT
npecTynHUKoB. B 1868 rogy ccbinka B aHrMNCKne KonoHum boina npekpatleHa.
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B otnnumne ot AHrMuu nocnepeBontioLMoHHas PpaHUns NCMONb3yeT CCbISIKY B KONIOHUM
Ans peBOnioLMOHEPOB M AemMokpatoB. Tak, B 1848 r., rpynna peBonoumMoHepoB Obina
cocnaHa Ha katopry B Amxup. HanoneoH Il npakTukoBan ccbinan NpoTUBHMKOB pexnmMa B
'BnaHy. lNocne nopaxeHus MNapwmxkckon KoOMMYHbI B KOSTOHUM BbISIO COCMaHo He MeHee 4
TbIiC. KOMMYHapOB. 3BeCTHbIM MECTOM CChiIfikn ctana u Hoeas Kanegonus. C 1852 roga
CCbISIKOW CTanu 3aMeHATb KaTopXHble paboThkl 418 00bl4HbIX YIOOBHbIX NPECTYMHUKOB.

O6bI4YHO BO (PpaHLy3CKMX KaTOPXHbIX TIOpbMax 3akrto4YeHHble Haxo4UIUCb B KaHOa-
nax, K Hore NpuKoBbIBanu nyLIeyHoe 940, a N0 HoYaM - K noctenu. Cnanu Ha ronbix Joc-
Kax. 3a NPOBUHHOCTU HageBanu ABOMHbIE KaHOarbl, 3@ €eANHOE CMOBO caXkanu B Kapuep.
KonoHucTbl nepegaBanucb, Kak npaBuno, Ans paboTtbl HA YacTHbIX NnaHTaumax. bonblias
YacTb CCbIfIbHbIX YMuparna, He BblaepXusasa rybutenbHoro knumarta TponukoB. OObIYHO B
'BMaHe cmepTHOCTb gocTturana 25 — 50 %.

PaclumpeHne npakTuku TIOPEMHOIO 3aKniOYEeHNS U CChISIOK B KONIOHMK, MPUBESO K orpa-
HUYEHUIO CMEPTHOW Ka3Hu B DOnbLUMHCTBE rocygapcts Esponbl. [Nog gasneHnem nube-
panbHbIX CUM OrpaHM4YMBanochb, UNu Boobule 3anpeLanocb NpUMeHeHne Keanuduumpo-
BaHHbIX (MyyuTenbHbIX) KasHen. B mntore, Hanpumep, aBCTPUUCKUIMA YrOSIOBHbIA KOOEKC,
npegycmaTpuBan Ha3HayeHMe CMEPTHOW Ka3HM B S5 criydasax, aHrfMmckoe 3akoHoda-
TenbCcTBO € 1861 r. orpaHnymnBanocb Hanbomnee TSHXXenbIMU YrofoBHLIMU Y NOSIUTUYECKUMMU
npecTynneHnssMn (NoKyleHne Ha 4dfeHa uapcTteyowen aminuu, yOuncTteo, MOPCKOWN
pasbon u T.n. Bo ®paHuysckom YK k 1848 r. cmepTHaa KasHb ctana npUMMeHSTbCA TONbKO
ans 15 sugos npectynnenun (B 1810 — nx Obino 39).

[MocTeneHHO, psg eBPONENCKNX CTPaH OTKa3anucb 1 OT TENECHbIX HakasaHUN.

B XIX B. eBponenckoe obLLECTBO eLle HE ONPeaennIiock ¢ onpeaeneHmemM Bospacta, ¢
KOTOPOro fuuo AOSMKHO HECTUM HakasaHune. PpaHuy3CKuin YronoBHbIM kogekc 1810 T
BoOOLLle He Kacanca JaHHOro Bonpoca. M3BeCTHbl cnyyvau, Korga noacyauMbIMU CTaHO-
BUNNCb Oaxe AeTu 5-6 net. B To e Bpemsi, Hanpumep, LLUBENLLAPCKOe 3aKOHO4ATENbLCTBO
TpeboBano ans obsuHAeMbIX AocTmwkeHust 14 net, utanbsiHckoe — 9. B nocnegHen
yeTBepTM XIX Beka NosiBUNUCHL NepBble UCnpaBuUTENbHbIE yYpexaeHna onga neTeun.

L



BO3HNKHO
BEHUE
n
PA3BUTUE
BYPXYASH
oro
MPABA

YIoJioBHO
E
MPABO

[MpyMeHeHne TIOPEMHbIX 3aKNKYEHU U CCbISTKK, He peLunsio npobnem NpecTynHOCTN B
EBpone. [laHHbIN MeTOA4 ABHO He cnocobcTBoBas M nepesBocnuUTaHuio. [puymMHOn Tomy,
pacTyLwme coumanbHble npobnemMsl bypxKyasHoro obuiectsa. HameTuncs ycTtondmsbin pocT
TSHKKMX YrOSTOBHbIX NPECTYNSIEHNN U PeUVanNBOB.

B nouckax Bbixoga bypkyasHaa Hayka yrorioBHOro npasa npeasioxuna npaBuTenbCT-
BaM [Be HOBble Mepbl: YCIIOBHOE OCYXAeHue U npeBeHTUBHOE 3akstovyeHue. /cxoas
N3 NPaKkTUKK, YacTb HOPUCTOB NPULLISIO K BbIBOAY, YTO THOpPbMa HE TOSIbKO He cnocobCcTByeT
ncrnpaeneHunto, a HaobopoT, cny4YamHo OCTYMUBLUMXCA - NpeBpaLllaeT B NpodeccnoHanos.
OcHoBHag 3afaya cTosana B npegynpexgeHnm npecTynneHni,

BnepBble ycrnioBHoe ocyxzaeHune 6bino npuHaTto B AHrmuun B 1887 roay, B benbruv — B
1888, ®paHumn - B 1891 . Hanpumep, 6enbruncknin cyg nonyyan npaBo OTKMaablBaTb
Haka3aHne CpPOKOM Ha 5 net. Ecnv B TeyeHne 3TOro BPEMEHW YCNOBHO OCYXOEHHbIN He
COBEPLUNT HOBOIrO MPECTYMNfeHus, OH MNPU3HAETCA HecyouMbIM, B MNPOTMBHOM Criyvae
cTapoe HakasaHue npucoennHaeTcs K Hosomy. Co BpeMeHeM, NpakTuka yCOBHOMO OCYX-
neHusi B EBpone 3aHsana sHauntenbHoe mecto: oT 10 ao 20% Bcex npuroBopos.

[MpeBeHTMBHOE HakasaHMe HasHavanocb nocrie oTbbITUS OCHOBHONO HakasaHus B
KadecTBe AOMONHUTENLHOM Mepbl. Hanpumep, aHrnuinckun 3akoH 1908 roga, npegnu-
cblBan OMOMHUTENbHOE HaxoxaeHue B TiopbMe (oT 5 go 10 neT) ans Tex npecTynHUKOB,
KOTOpble OCYXOEHbI B TPETUMN pas.

ViIMeHHO B 3TO BpeMs NOSBRAAIOTCA NepBble naen npeaBapuTenbHoOM U3ongaunmn «npea-
nonaraembiX MNPecTynHUKOB». BaxHyio ponb B paspaboTke AaHHOM Teopun cbirpar
NTanbsHCKUM TOpeMHbIn Bpad Yesape Jlombposo (1836-1909 rr.), ocHoBaTenb
aHTPOMONOrM4eCcKon LIKOSbl YrorloBHOMO npasBa, KOTOPbLIW MbiTanca OTbICKMBATb MPUYUHbBI
NPEeCTYNHOCTN B (PU3MNOSTIOrMYECKOM U NCUXNYECKON aHOManuu nogen. B ero Toukn 3apeHusa
NpUYMHa NPecTynHOCTN BO BPOXOEHHOU NCMOPYEHHOCTN.

L
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OcHoBbIBasicb Ha cBoux HabntoaeHnsax, Jlomb6po3o kesanuduumpoBan NpPecTynHmMka no
ero cusndeckomy Tuny, no BHewHemy Buay. O606LWEHHbLIN «NPECTYNHbLIN TUMNY, Kak ero
pucyet Jlombpo3o, HanomuHan o6e3bsAHy, OT KOTOPOWM NPOM3OLLENT YeroBEK: KOPOTKO-
FOfIOBHOCTb, yberawowmin Hazag nod. OTTOMNbIPEHHbIE YLLUW. CUNBHO pa3BUTbIE HaAOPOBHbLIE
AYTn. ONVHHBIE PYKK, XOPOLUO pa3BuUTbIE YENCTU, ANMHHbIE KNbIKA U pe3ubl 1 T. 4. [nasa,
KOHe4HO, Oerawowme, B3rMsag mcrnoanobbsa. MImeer 3HayeHMe M LBET BOMOC - cpeau
HaCWUNbHUKOB W pacnyTHUKOB npeobnagatoT, no yreepxaeHuto Jlombpo3o, GnoHAMHbI.
HacTopaxvnBanu aHTPOMNOOroB «yLUX YrIoMy, peakas 6opoaa, CKITOHHOCTb K TaTyUpOBKe.
OpnuyHbI HOC N ONMHHBIE PYKM YXXe BblaaBanv BO3MOXHOro youiuy, ocobeHHo, ecnn y
Hero 6biN ele «CTEKNAHHbIN, XONOAHbIN B3rNaay.

B obnactu ncuxudeckon JlomOpo3o 3aragbiBan Maccy 3arafok: Hago 6binio ycTa-
HaBNMBaTb, YTO NpeobnagaeT B YenoBeke — yM Unu XuTpocTb. Ecnn nocnegHee - 3HauuT,
NOTEHUManNbHbIM NPECTYNHMK (OCOBEHHO, ECNN OH elle CKIOHEeH BbiNMBaTb). YCTaHOBUB
9TO 0OOCTOATENLCTBO, NEPEXOAUM K CreayrolemMy: He oBHapyXMBaeT N OaHHOEe NvuOo
6espasnunyne kK HpaBCTBEHHbIM Npobnemam 1 T. 4.).

OO6beKkTUBHbIE MCCneaoBaHus, NpeanpuHsaTble ewle B XIX Beke, pa3dunun Tteoputo
JTom6p0o30 npu nepBbIX e onbiTax. AHOManuu Bbinn o6Hapy>XeHbl YyTb N HE Y NOSIOBUHbI
nogen. Tem He MeHee, HeE CMOTPS Ha BCO abCypAHOCTbL CaMon naen noucka u n3onaumm
NoTeHUManbHbIX NPEeCcTYNHNKOB B OOLLIECTBE, B HEN €CTb M paunoHanbHoe 3BeHO. [oBOpS O
COBPEMEHHbIX WCCMedoBaHUsX B [daHHOM obnactn, peyb MOXET WATM O HEKOEM
nNpeapacnonoXXeHHOCTHN, NPOSBNAOLENCS HAa FEHHOM YPOBHE.



CYOOYCTPONUCTBO U CYOAEBHbIU NMPOLECC

dpaHuy3cKas peBosiouns otaenuna cygebHyo Bnactb OT UCNOSTHUTENBbHOW. KOHCTK-
Tyuma 1791 roga npuHAnNa nNpuMHUUN BbIDOPHOCTU Cyden Ha OCHOBE WUMYLLECTBEHHOIO
LeH3a W BBena cyad NpuUcshkHbiX. BosHWMkNa HoBas cuctema cyaebHom opraHusaumu,
yCOBepLUEHCTBOBaHHas HanoneoHowm:
= €AWUHOMNYHbIA MUPOBOW CyObsl - paccMmaTpuBasl MeSiKMe YrofioBHblE W rpakdaHCKue
aena;
= «TpMbyHan NepBOM WHCTAHUMWUY» - paccmaTpuBan Oonee 3HauYuTerbHblE rpaXgaHckue
Aena; oH Xe «TpubyHan ucnpaBuTENIbHOM NONMUUKM» co3daBarics Ans Tak HasblBaeMblX

BO3HUKHO NpocTyrnkoB (6ofee Ccepbe3HbIX, YEeM «HapyLleHue», U MEHee CepbesHblX, 4YeM
BEHMUE «MNPECTYNEHUS»);

PASBVILITI/IE = anennauuoHHbIN cyn - OCYLLECTBIST NEPECMOTP PeLUeHNS «TpUByHanoB» Mo CyLLEeCTBY U

BYP)KYA3H paccMOoTpeHne BMECTe C Konmnernemn npUCaXHbiX Cepbe3HbiX YromnoBHbIX AerT;
Ooro = KaccauuoHHbIM cyn (ogvH gns Bcen ®paHuum) - paccmaTtpuBan xanobbl v,
np’fBA yKasblBalOLWMX Ha dpopmaribHble YnyLeHUs, HapyleHUs unn HeBepHOe MCTOSIKoBaHWe
cya v 3aKkoHa, JonyuleHHble B anennauMoHHbIX cyadax.

MPLIECC AHrnuuckas peBosioLMS MOYTM He 3aTpoHyrfa CNOXMBLUYHOCS Bekamu cynebHyro

cuctemy.

= Huswen cyneGHov MHCTaHUMEen ocTaBanvcb MUPOBbLIE CydbW, KOTOpble MEePUOAMYECKM
cbesXarnunchb Ha «Ceccun», UrpasLLne pPorb BTOPON MHCTaHLIMN.

= Bbllle «ceccuiiy - CTOSNU T.H. acCU3Hble CyAdbl, COCTOSIBLUME U3 «Pa3be3fHbIX Cyaen»
(NPUYUCTIEHHBIX K TOW U MHOW U3 NanaT aHrmuinckoro Bbicliero cyna) u NpUCsKHbIX.

= Cy[ KOpPONeBCKOW CKaMbW 1 OBLLMX TsHKO COCTaBNANM ABa rMaBHbIX OTAeneHus Beicluero
cyna. [epBbit paccmaTtpuBan YrorioBHble [ngena, BTOpPoW - rpaxpaHckue. OHKM ke
BbIMNOMHANM (PYHKLUUWN BbICLUMX anennsauuoHHbIX MHCTaHUMA. B To e Bpems, OaHHbIM
cyoam paspeluanoch NpUHMMaTh K CBOEMy Mpou3BoAcTBY noboe aerno, B TOM 4ucne u
camoe He3HauuTenbHoe.

= EAMHCTBEHHBIM crieuuanbHbIM CyA0M Oblifl BOEHHbIN.
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Bornblas Yyactb eBpONencknx rocyaapcTs, B npouecce byp)KyasHbix npeobpasoBaHum
BOCMpUHANa paHLy3CcKyto cyaebHyto opraHnsaumto.
[MpunHUMnom BypxxyasHom cyaebHon opraHmnsaumm CTaHOBUTCSA HECMEHSEMOCTb CyaeMn.

B AHrnuu - nepeoe oduumanbHoe NpusHaHMe HECMEHSEMOCTU Cyaen COAEPXKUTCS B
netnumm Jonroro napnameHTa 1640 roga. OHa noTpeboBana, 4ToObl CyabM OCTaBanmncb
Ha CBOMX MeCTax, «noka oHu byayT cebs xopowo BecTny». 3akoH 1701 roga 3akpenun
3TOT NMPUHLMMN OKOHYaTESbHO.

Bo ®paHumm, HecMeHseMocTb cyaen bbiia HakoHeL, Npu3HaHa Tosnbko B 1814 1. Tem
He MeHee, KoHCcTuTyuma 1875 . obxoanT AaHHbIM BONpoc ymonyaHuem. Tonbko B 1883
rogy AaHHbI NPUHLMN BbiN NPU3HaH B 3aKOHE.

B 'epmaHmnn npuHUMN HECMEHAEMOCTHN Cyaen BBOAUTCA 3akoHOM 1877 T.

HecoMHEHHO Mpu3HaHWe NpuHUMNA HECMEHSEMOCTU Cydeun, SBMSnoCchb Nporpeccus-
HbIM ONs1 CBOEro BpeMeHu. Tem He MeHee, NpaBuUTENbLCTBO Bcerga obnagaer cpeacrea-
MU BO34ENCTBUS Ha cyden (3aBMCUMOCTb B YacTW NOBLILLEHNA B AOSHKHOCTN, NEepeBo Ha
ny4yuwlee MecTo, Harpagbl 1 Npou.).

AHINIMNCKas peBomMoLMS coxXpaHuna cya NMPUCSXKHbIX 3aceparterie, KONOHUCTDI
CKOMuMpoBanun ero B amepukaHcknx BnageHunsx. B teyenme XIX ctonetnsa cyg NpUCsKHbIX,
B TOM Unn MHOM doopme, NPUHUMAETCA BCEMU OCHOBHbLIMW €BPOMNENCKUMU rocyaapcTBa-
MK, BKNtovas Poccuto.

Ero yHnBepcanbHOM KOMMNETEHLMEN CTAaHOBUTCS PACCMOTPEHUE TSKKUX YronOBHbIX
npectynneHun. C KpanHen HEeOXOTOM, NOAYMHAACL OEMOKPATUYECKOMY LaBrieHuto, npa-
BUTENbCTBA OTAESbHbIX CTPaH PacnpOCTPaHSOT KOMMNETEHUMUIO MPUCSIKHBIX Ha «rpec-
TYNreHna no genam nedyatvy», a 3aTeM W HEKoTopble Apyrne mnonmuTuyeckne rnpec-
TYNneHus.

JInbepanbHasa ropucnpygeHumns Bbigsurana npu 3ToM TOT AOBO[L, YTO, Mo obuemy
npasuny, NPaBUTENBCTBO HE AOSMKHO ObITb Cyaben B TaKOM fene, Korga 3aTparnsatoTcs
ero wuHtepecbl. [lpodeccmoHanbHble CyabW paccMmaTpuBannCb Kak 4YacTb MNpaBu-
TENbCTBEHHOM MaLUUHbI, NPUCSXKHbIE — KaK Bblpa3uTenu obLeCcTBEHHOIO MHEHUS.



OpHoBpEeMEHHO, NposiBUNachb U gpyras TEHOEHUUSA: eCnn KakoMy-To BUAy NpecTyn- L]
NeHnst XOTenn npoTMBOMNOCTaBUTb HaMBOosbLLYO CYpOBOCTb HakasaHwW, Cynd NPUCTKHbIX
yCTpaHAnca W Jdena paccMmatpuBanmcb HEnocpeacTBEHHO NpodecCuoHanbHbIMU
cyOobsMN.

Hanpumep:
= B [epmaHmn — 6e3 NpUCsXKHbIX paccMmaTpuBanncb Bce fena peungmBucToB, O KBanu-
oMUMPOBaHHBIX Kpaxkax n ap.
= a AHrmnn nocrne 3akoHa 1905 . 0 CyXeHun KoMMeTeHUuu cyda MPUCSKHbIX, Borb-
wnHcteo gen (180 Toic. n3 190 TeiC. B TOM Xe rogy) ctana paccMmarpuBatbcs npodec-
CUOHanbHbIMU CYyAbAMM.
= B FPa)XOaHCKMX cnopax Bornpoc 06 y4acTum NpUCSKHbIX peluanca B AHMUK CyabeNn, BO

BO3HUKHO ®paHumn, 'epmanum n gp. (kpome CLLUA) rpaxkgaHckue crnopbl paccMaTpyBanuncb TOSbKO
BEHWVE NpoeCcCUOHanNbHLIMU CYyObAMMU.

PASBVILITI/IE N3bpaHne B cocTaB NPUCSXKHbIX NpegycmaTpuBar, Kak npasuno, MMYLEeCTBEHHbIN

BYPXYA3H ueH3. KomnnekToBaHMe KaX[ow OaHHOM KonnerMm npoumsBoaunocb B AeHb cyda (no

A KPEBUIO UM MHBIM CMOCOBOM).

. Mo aHrmMUUCKUM 3aKoHaM MPUCHXKHbIE OOMMKHbI OTBETUTL Ha BOMPOC: BUHOBHO JaHHOE

cyamn L0 B UHKPUMUHUPYEMOM AEAHUM UM HEBMHOBHO? PelleHne JomMKHO NOCTaHOBNATLCS

S ECC eanHornacHo. Ecnn cornacve HegoCTMXKMMO, Oefio NMepeHOCUTCH Ha paccMoTpeHune

Apyron Konnernm npucsikHolX. To ke camoe u B CLLA.

Mo dgopaHuUy3CcKOMY YronoBHO-MNpoueccyanbHbin kogekcy 1808 r., npucaxHble He
pewarT BONpoc O BMHOBHOCTU. OCHOBbIBasiCb Ha Marepuanax npeasBapuTenbHOro U
cynebHoro cnencTeus, Cydbsi CTaBUT MPUCSHXKHBIM BOMPOCHI, OTHOCSALUMECH K NpeaMeTy
AokasblBaHuA (hakTa): cumTaroT M OHW, YTO AaHHOE NNLO COBEPLUMIO TO-TO U TO-TO; YTO
OHO HaxoamIioCb B OOLLEHUM C TEM-TO; YTO OHO 3HAs0 O TOM-TO U T. 4. OTBeYas Ha aTu
BOMPOCHI, MPUCSKHbIE MOTYT HE 3HaTb, YeM UX OTBET (06s3aTeNbHO MMCbMEHHbIN) rPO3NT
obBrMHAEMOMY. Bonpoc ke 0 BUHOBHOCTU peLLaeT Cyabs.

B N'epmanun, ®paHumn, n nocne 1864 r. B Poccum npencenatensCTByOWMA B cyae
MOr MNOCTaBUTb BOMPOC nNepen MNPUCHKHBIMU O CHUCXOXOEHUN («BWUHOBEH, HO
3aCny>XMBAET CHUCXOXOEHNSAY ).
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CBoOu peLLeHns NpUCsHXHble NpUHMMann 6oMbLUIMHCTBOM FOfIOCOB.

®paHuy3ckad OOKTPUHA cyaa NPUCSHKHbIX NoslyvYaeT ogHO BpeMsa Hambosbllee npu-
MeHeHue B EBpone, HO MOCTENEHHO 3akoHOAATeNnbCTBa psfda CTpaH cTanu OonyckaTb
NPUCSKHBIX K onpedeneHnio BUHOBHOCTWU, Kak B AHrnuu (Poccusi, Hopeerus, LLBen-
uapvsa n gp.).

ABCTpUINCKOE, a 3aTEM M repMaHCKoe npoueccyanbHOe NpaBo HaLIN HEOOXOANUMBIM
notpeboBaTb OT MPUCSKHbIX KBANMMOULMPOBAHHOIO BOMNbLUMHCTBA A5 BbIHECEHUS BEp-
AukTa (He meHee 8 ronocos 13 12).

DYHKUMA PpyKOBOACTBA NPUCSXKHBbIMM, Bblfla Nopy4YyeHa cyabe.

dpaHuy3ckuin npoueccyanbHbii 3akoH ¢ 1881 . 4OBONbCTBOBATLCS Pa3bACHEHMEM
npaB U 0B6A3aHHOCTEN MPUCSXKHbIX, HE PE3IOMUPYS UTOr CIEACTBUS U HE OKasbiBas Ha
NPUCSXKHBIX Kakoro-nmbo gaBneHus.

[epMaHCKnin, aBCTPUNCKUA N UTaNbsHCKUIA KOAEKCbl 00s3biBanu npeacenartenb-
CTBYIOLLIEFO pe3toMupoBaTh rakTuyeckme obcToATenbCTBa U HOPUOUYMECKYHD CTOPOHY
aena. Ho oH gormkeH Obin Bo3aepKaTbCs OT BblpaXXeHUSt MHEHUS.

B XIX B. 3akoHogaTenun 00nbLUIMHCTBA CTPaH NpM3Hanu NpUHLMMN, COrinacHo KOTOPOMY
BO30yXXAeHMe YrorioBHOro npecrnenoBaHuUs NpuHagnexuT npokypartype. Cdepa
YacTHOro OOBMHEHWSA CyXaeTcs, a rocygapCTBEHHOro npecriegoBaHuss (0Cob6eHHO B
NONUTUYECKUX enax) - paclumpsieTcs.

NMpenBapuTenbHoe crnencTeue, NPON3BOANMOE 0CODbIM NMLIOM, CTaHOBUTCS 06s13a-
TeNbHbIM aKTOM Npoueaypbl Kak Ha KOHTUHEHTE, Tak U B AHIMMn. ®yHKUMK criegosaTtens
n cyabn pasgenstotcsa. CynebHoe crneactBue OCyLecTBAAeTCa NpodecCuoHanbHbIM
cynoben. OH Xe BbIHOCUT NMpuroBop.

B koHue XIX cTtonetna eBponenckne cTpaHbl CTanu AonyckaTb K y4acTuio B npeg-
BapUTESIbHOM paccriefoBaHMM agBoKaTypy. YyacTue afBokata B npeaBapuTesibHOM
paccnegoBaHmm 6bino gonyweHo B ABCcTpun n epmaHumn (cooTBeTCTBEHHO B 1873 un
1876 rr.), BO ®paHumm — B 1897 I. Npn yCroBun, YTO apeCToOBaHHbIA NPOCUT 06 3TOM.
CnepoBaTtenb nssellan agBokara 0 BCeX CBOMX AEeUCTBUAX MO aeny.
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CynebHoe cneacteue npuobpeTaeT cocTa3artenbHbl xapaktep. [loacyanmbelin nmen
NpaBoO Ha 3alUUTy, OCYLLECTBNSEMYIO NIMYHO UNnN Yepel aaBokaTa. AgBokaT npuobpeTtaer
NpaBo XxodaTaWCTBa, Yy4yacTBoBaTb B [JOMpoce CBUAETENENn, nNpeacTaBnsaTb /[AoKasa-
TenbCcTBa.

B AHrnum ponb cyabu B cygebHoOM crnefcTBUKM orpaHU4MBaeTcs HabnogeHnem 3a Tem,
4YTOObl COCTSAiI3aHUe CTOPOH coBepLlanocb Mo npasunam cyoebHon npouenypbl. OH
YAOBIIETBOPSET UMM OTKITOHAET XodaTtamcTtBa CTOpPOH. Bce ke ocTtanbHoe — npegocTtaBs-
NSeTcA NocrnegHum.

Bo ®paHumu - cyobe paspeluaetca nposiBlieHne MHULMATUBbI: NPeaocTaBndasa npokKy-
popy M aBoOKaTy BbINoSIHEHNE NX Muccum B npouecce. OH cam BnpaBe CTaBUTb BOMPOCHI,
onpeaenaTb Xo4 cyaebHoro cnecTans 1 Npou.

YyacTtue agBokaTta B npouecce O TSAKKOM YroriOBHOM MPECTYNSeHUN (B KayecTBe
COBETHMKA uUnn npeacrasutenis 06BUHAEMOro) CTano BO3MOXHO B H6OSbLUMHCTBE CTpPaH, C
1836 roaa.

®paHLy3CcKoe pPeBOSIOLMOHHOE 3aKOHOAATENbCTBO 3anpeTuio NpUMEHEHME Ha npak-
TVKe dpopmarbHble JoKkasaTenbcTBa. HecMoTpst Ha TO, YTO dopaHLUy3CKue cyabl pasnuyanu
cBugetenen No ux MONoXeHuto B obuwectBe (oTAaBad HEU3MEHHO npennoyTeHne
boraTcTBy, 0Opa3oBaHUIO, COCTOSIHMIO Ha roCydapCTBEHHOM crnyxbe u np.), apudme-
TUYECKUM pacyeT «MNOSfHOro [oKasaTenbCTBa» MNpekpallaeT CBoe CylleCTBOBaHMe. JTa
NpakTuKa pacnpocTpaHsieTcda no scen EBpone, HO 04EHb MEASIEHHO.

Hanpumep, B repmaHcknx cygax B XVIII n gaxe XIX ctonetnsx 3a cygben npusHa-
Banacb 06513aHHOCTb CIMOXWUTb AOKa3aTenbCTBa MO UX 3HAYEHUIO N TEM CaMbIM BbISSCHUTb,
MMEETCH NN HanNULUO Tak Ha3blBaeMOE MOSTHOE 40Ka3aTenbCTBO, KOTOPbIM CYMTaANMChL MOKa-
3aHMA OBYX «OOCTOBEPHbIX» CBUAETENEN WUNX MpU3HaHME noacyanmoro. [1ocToBepHbIM
CBMOETENEM cumTanca He TOT, KTO BuAern WM crnblwan O MNPecTyrnieHuu, a ToT, Ybe
coumanbHoe nosioKeHMe COOTBETCTBYET KMAaCCOBOMY MOHATUIO  «4OCTOBEPHOCTU»
OToenbHble OokasaTenbCcTBa MPUHMMAaNMCb 3a MOSIOBUHY, YeTBEPTb, OAHY BOCbMYHO
NOMNHOro JoKas3aTenbCcTBa.

L
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dpaHLy3ckoe 3aKoHOA4AaTENbLCTBO, BOCMPUHAB B AAHHOM Clny4vae aHrmUMNCKYo CyaebHyro
NpaKkTUKy, NpeaocTaBnaeT NPUCSXKHbIM 3acedaTtenamM U CyabsiM NnpaBo NPUHUMAaTL peLule-
HMUS Ha OCHOBE CIOXMBLLETOCA Y HUX ybexaeHud, T.H. «CcBOOOOHOM OUEHKM [oKasa-
TenbcTB». [lpegnonaraeTcs, 4YTo 3Ta OUEHKA OCHOBaHa Ha )akTU4ecKux obcToAaATesb-
CTBaX, CBA3aHHbIX C KOHKPETHbIM [erioM, HO B TO Xe BpeMsl AOMNyCKaeTcs Hekoe
«BHYTpPEHHee ybexaeHune»

@paHLuy3ckasa MHCTPYKUMS ONA NPUCSKHBIX 3acefartenen rnacuna: «3akoH He Tpebyer
OT MPUCSKHBIX OTBETA O A0BOAAX, KOTOPLIMW OHW MPULLAKY K onpeaeneHHoMy yoexaeHuo;
OH He npeanucbiBaeT UM nNpaBun ONs onpefeneHns MnofHOTbl U CUMbl TeX Unn Opyrux
AoKasaTtenbCTB, OH NpeanucbiBaeT MM BonpoLwaTb cebsa monya n yrnybsacbk B CBOM MbICIIN,
M NCKaTb B YUCTOTE CBOEW COBECTW, KaKOe BrevaTfieHne OCTaBWiIM Ha WX pasyme
AokasaTenbCTBa, NpeacTaBneHHble 3a U NMpoTUB OBBUMHEHUS. 3aKOH HE roBOPUT UM: Bbl
AOIMKHbI cyMTaTb AOCTOBEPHbIM OOCTOATENLCTBO, MOAKPEMNSIEHHOE TaKUM-TO 4YUCIIOM
ceugetenen... 3akoH npegnaraeTr UM eguMHCTBEHHbIM BOMPOC: KaKOBO Balle BHYTPEHHee
ybexgeHme?».

B TeuyeHne XIX ctonetns cBobogHash OLEHKa [oKasaTenbCTB Oblfla yCBOEHa
npovueccyanbHbiMK NpaBuiamMmm 605bLUNHCTBA €BPONENCKUX CTPaH.

AHITIMACKUA N KOHTUHEHTAsbHbIWM CyAbl A0SITOE BPEMS CTOSASIM Ha pasHbiX NO3ULMSAX B
YacTu npaBa 0OBMHAEMOro AaBaTb NOKa3aHus U ObITb cBUAETENeM B COOCTBEHHOM
aene.

B yacTtHOCTW, aHrnmunckum cyn o KoHua XIX B. He npugasanu 3HayeHUs nokasaHnam
obBnHaemoro (noacyaumoro). Tonbko B 1898 I 3akOH paspewun nNoacyauMbiM, Mo UX
XenaHuo, gaBaTb nokasaHma B cob6CTBeHHOM Jerne. B aTom criyyae OHM NpuBOOUIUCHE K
npucsire, Kak n npoymMe cBUAETENU, N AOSKHbI ObININ HECTU OTBETCTBEHHOCTb 3a JTIOXKHbIE
nokasaHud. Ha 20 net paHbLle npaBo NoAgCcyaMMOro gasaTb nokasaHusa npusHanu B CLUA.
®dpaHLy3ckoe PeBOMOLMOHHOE 3aKOHOA4ATEeNbCTBO OTKa3anocCb OT MPUHYXXAEHUS noacy-
AVMMOro K CO3HaHU0. 34ecb nokasaHMsa 0OBUHSEMOro CHMTaANOCh NMPOCTbIM «3asaBNEHNEMY,
yCTynawLinM no gokasaTesfibHOM cune nokasaHusiM cBuaetenen. B 1o xe Bpems, Tpagu-
LMOHHO, BeCb CcyaebHbIn npouecc bbiyT OPpUEHTUPOBaAH Ha TO, YTOObI 4oBUTECA OT 06BU-
HSieMOro Npu3HaHus cebsa BUHOBHbLIM.

L
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®paHuy3ckaa [eknapauma npas 4enioBeKa WU rpaxgaHuHa cogepana npasuro,
Ha3blBaeMoe «npe3yMruuen HeBUHOBHOCTUY («Kaxabl NpeanonaraeTcst HEBUHOBHbIM,
MNoKa NPOTUBHOE He ByadeT AoKa3aHOo»). OTO Obll BaXKHbIM LWar B pasBuTum EMOKpaTuK, T.
K. beoganbHoe NpaBo npegnorarano: «00BMHAEMbIN — 3HAYUT BUHOBHbINY.

Ecnun, B npouecce nccnenosaHus gena, nokasaHMsa He NO3BOSIAT YCTPaHUTbL COMHe-
HUSA B 4aCTW BUHOBHOCTM NOACYAMMOro, TO AEeNUCTBYET MOMoXeHNe O TOM, YTO «COMHEHue
TOSKYEeTCA B NOfb3y 06BUHAEMOrO».

3 npesymnumm HEBUHOBHOCTU CrieayeT YTo:
= 06BUHSAEMbI MMEET NPaBO Ha 3aLUUTY;
= 0693aHHOCTb JOKa3blBaHUS AOSMKHO fexaTb Ha 06BUHUTENE;
= IPUrOBOP BbLIHOCUTCA Ha OCHOBaHUW MOCTAHOBMEHWSA OOMbLUMHCTBA MPUCSKHBIX WK
cynew;
= MpW ornpasaaTesibHOM NPUroBOpe anennauus He JOMycKaeTcs.

B TO Xe Bpems, He CMOTPSA Ha TeopeTUYecKoe NpusHaHue naen npesymnumMm HeBMHOB-
HOCTW, eulle He O3Hayano ee NOBCEMECTHOro npumeHeHus. lNpogormkana AencrteoBaTtb
npesymnumsi BUHOBHOCTU, Hanpumep, B genax o wnunoHaxe. B CLUA coxpaHsaetcs Teh-
AEHUMs, NopoamBLUAsi MNOroBOPKY, YTO «M3 TbiCAYM OBBUHAEMBIX TbiCSi4a WU BUHOBHDI
NN OOMKHbI BbITb BUHOBHbIMMY». Kak npaBuno, 31O KacaeTcs MNOMIUTUYECKUX Oefl, HO
MHOrga pacnpoCcTpaHAeTcs N Ha YronoBHble. Kpntuke teopumn npesymMmnunum HEBUHOBHOCTU
MOCBSLLEHbI TPyAbl, YXKe ynoMsaHyTor, aHTpononorudeckon (Jlam6poso n np.) n coumo-
NOrMYECKON KPULaNYECKUX LLKOSI.

B Hawwn gHn, npesymnuus HEBUHOBHOCTM NMpU3HaHa B Ka4yecTBe OOHOro U3 OCHOBO-
nonararLmnx MHCTUTYTOB B 60MNbLUMHCTBE EBPOMNENCKMX CTPaH.
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COLUUAJIbHOE 3AKOHOOATEJIbCTBO

B 1845 r. B Jlennuure Bbiwna kHura ®. QHrenbca nog HasBaHnem «llonoxeHue pabo-
yero krnacca B AHmMuu». B gaHHoM Tpyae BnepBble 060CHOBAHO, Ha hakTMY4ECKOM Mate-
puane ObINo NokasaHo 0OedcTBeHHoe, GecnpaBHOE MonoxeHne pabodnx. 3gechb xe,
obocHOBaHO [enarTca BblBOAbI O TOM, YTO POCT MPECTYNHOCTU - NPSIMOEe CrieacTeme
pabCKoro MONOXEHUs paboyunx, KpamHUMA akT WX HEeYBaKeHWA K TOCMOACTBYOLEMY
coumanbHOMYy NOpPAaKY.

Pabounn aeHb Ha dpabpukax n 3aBogax npogosrmkanca 13-16 yacos B CyTKu (He cumnTas
nepepbiBa Ha eny). detn pabounx HayuMHanu TPyOoOBYK XM3Hb B 8-9 net, XxuBa B
nuwenusix, pabotanu no 6,5 4acos Ao 13 net. M ato ObINO yXe AocTuxkeHnem, nbo
npexae (oo 1831 roga) nx sacrtaBnanu TpyauTbCAa Mo 8, a elle paHblue no 16 yacos B
cytkn. K 40 rogam Xu3Hum Oonbliasg 4vacTtb paboymx yxe ymupana. KaneyeHue,
WHBaNMAHOCTb MMENM MNOBCEMECTHOE pacnpocTpaHeHne. B 1o xe Bpemsi, ®.OHrenbc
yKasblBaeT Ha TO, 4TO paboymn knacc, HECMOTPSA Ha TakuMe YCOBMS CyLLECTBOBaHUA,
6e3rpamMoTHOCTbL M npoyee, ryMaHeH, CKINOoHEeH K ©eCKOPbICTHOM MoAdepXXKe M NMOMOLLM,
NPOHMKHYT YYBCTBOM KS1laCCOBOW CONMMOAPHOCTW, NPEBOCXOAHO pas3bupaeTca B TOM, KTO
emMy Bpar. AHanorm4yHoe nosiokeHme paboymx BbINo XxapakTepPHO He TONbKO ANs AHIIIMK, HO
n l'epmaxHnn. Bo ®paHuum pabounn geHb npogomkanca 12 n 6onee 4acoB B CYTKN.

3akoHoaaTenbHOro perynupoBaHna Tpyda M 3apnnartbl pabodmnx He CcylecTBoBaro,
cTade4yHasi bopbba 3anpelwianacb, paBHO Kak U opraHm3aumst NpodeccuoHarbHbIX COH30B.
Tem He MeHee, paboyme GacToBanu, OpraHM3oBbLIBANICbL B COKO3bl, YCTpavBanu MaHu-
drecTaumn B 3aLLMTy CBOMX MHTEPECOB N AaXe BCTynanu B BOOPYXXEHHY 60pbOy 3a cBou
npasa.

YcTynas Bo3pacTaroLlemMy COnpoTUBIIEHNIO, NPaBUTENbCTBA psda CTpaH, cTanu nepe-
XOOUTb K MOMUTMKE YacTU4YHbIX YCTYMOK. Tem cambiM ObIf1I0 NOMOXKEHO Havarno T.H.
«couuanbHOMY 3aKoHoAaTesIbCTBY» UMM FOBOPSA COBPEMEHHbLIM SI3bIKOM 3aKOHOoAa-
TenbCTBY 00 ycnoBusax Tpyaa.

L
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B 1802 r. B AHrMNK, 3aKOH «OrpaHnyunn» pabounn OeHb ceMuneTHmux geten 12 va-
camun. B 1833 r. pabounn geHb geten, He gocturwimx 13 net, Obin orpaHnyeH 8 yacamu.
[MogpocTkn omkHbl 6biNKM paboTtatb He 6onee 12 4yacoB. bbiNo 3anpeleHo MCnonb-
30BaTb TPYA XEHLWNH 1 aeTten o 10 net Ha noa3eMHbIX paboTax.

B 1871 rogy, nog paBneHnemM paboymx mMacc, aHrmuuUCKUK napsiaMeHT Y3aKoHWUI
cyLlecTBoBaHMe NpodCcor30B (MO aHIMUNCKN — TPeOHNOHOB). [podcorosbl nonyymnm
npaBo npeactaBnaTb paboynx B cyge v nepen npegnpvHumMarenamu. Ho ToT e 3akoH
ycTaHaBnuearn THOPEMHOE 3aKnioyeHne 3a noboe npensaTcTBoBaHUe WTpenkbpexepam. B
1875 r. ObINM OTMEHEHbl YrosioBHble HakasaHus 3a yyactme B cTadkax, a B 1906 r.
OTMEHEHO HaKasaHue 3a «MUPHOe yroBapmBaHue» MpekpaTuTb paboTy unm He NpUcTy-
naTb K HEW.

Paboyee 3akoHogaTenbCcTBO BO PpaHUMM HAYMHAETCS TakKe C orpaHuyeHuns pado-
Yyero BpemMeHn geten n nogpoctkoB (1841 r.). Cneactemem pesosntounmn 1848 r. Bo PpaH-
UMM ctano orpaHuyeHne paboyero Bpemenn 10-11 yacamu. lNocne nopaxeHusi peBorito-
umm 6bI1 BoccTaHoBrneH 12-yacoBbi paboymn geHb. C 1864 1. paspeluaetca (C orpa-
HUYEeHUsIMK) co3gaHne paboymx coro3os, a B 1884 1. Obin OTMEHEH HakoHeL, 3aKkoH Jle-
LLlanenebe. lNocne psga mep, orpaHndmMBaBLUMX SKCMTyaTaunio geten u xxeHwuH, 8 1900 r.
Bbina yctaHoBneHa MakcumManbHas NPoAOIMKUTENBHOCTL paboyvero aHa — 10 yacos, a B
1906 r. B0 PpaHLmMn BnepBsble Obln yCTaHOBMNEH 00s3aTenbHbIN eXXeHeaerbHbIA OTAbIX.

Mocne Bceobulen 3abactoBkn paboumx epmaHuu, HavaBwencsa B 1889 r. B ropoae
Pype, npaBuTenbCTBO mmnepaTtopa Bunbrenbma Takke BbIHYXAeHO Oblio MonTu Ha
pedopmbl (Npexae Bcero, B obnactu oxpaHbl Tpyga). Tem He meHee apdeKTUBHOCTb
paboThbl T.H. PabpnyHbIX MHCNEKTOPOB, NPM3BaHHbIX CIeanUTb 3a COONIOAEHMEM 3aKOHOB O
Tpyoe W B CUly CBOEW He3HauyuTesrbHOM 3apnsaTtbl ferko nogkynaembiX npeanpu-
HUMaTenamu, beina He addekTMBHOW, 1 ckopee dopmanbHon. OCHOBHbIM MPOTUBHMKOM
BBEOEHUS coLMarnbHOro 3akoHogaTenbCTBa B CTpaHe sBnsncda kanunep bucmapk. B 10
Xe Bpewmsi, B NlepmarHum B 80-x rogax XIX B. Bce e Oblfin NPUHATLI akTbl O coumanbHOM
obecneyeHnmn No 6onesHu, Npn HeCHaACTHOM Crlyyae 1 No CcTapocTu. [1Be TpeTu pacxonos,
Leawnx Ha 3TN Lenn, BHOCUITUCb camuMmn pabounmmn (BblYeThI Aenanncb U3 3apnnarhbl).
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B CLLUA 8-4yacoBon pabouymin AeHb octaBancst peakocTbio Bnnotb Ao 1918 r. 48-
yacoBas paboyas Hegensa 6bina nNpu3HaHa B 4YacTHOM nopsake He bonee yem Ans
11-12% npombIWNEHHbIX pabo4nx.

B TO Xe Bpems, Hago yuntbiBaTh, YTO Oyp)KyasHble nNpaBUTENbLCTBaA CTpaH EBponbl
cTanu uaTn Ha ycTynku B obnactn coumarnbHOro 3akoHogaTernbcTBa U co3gaHus npod-
COK30B, HE TONbKO Nof AaBfieHNEM Macc, HO U yunTbiBad OnbIT AHIMNK, NOKa3aBLUUNA,
YTO CYLLEeCTBYIOT cCpeAcTBa npesBpaliatb Npodcoto3bl B BECbMa MOCIYLIHbIE OpraHu-
3aumu.

Bonee nHTeHcMBHO, YeM B EBpone, pa3BuBaeTcsa counanbHOE 3aKoHOA4aTENbCTBO B
AscTpanuu n Hoson 3enaHgum (npexzae Bcero, U3-3a HegocTaTka B paboyven cune).

B Asctpanun B KoHUe XIX — Havane XX BekoB Obln 3anpelleH Tpya geten go 14
NeT, Y3aKOHEH COKpaLlleHHbIn pabounn geHb B cyb6OO0TY, BOCKPECHbLIA U Npa3gHUYHbIN
oTabIX. Pag 3aKkOHOB Kacanocb CaHMUTapHbIX YCNOBUSX Ha NPOM3BOACTBE U AaXKe fbroT
poxeHuuam n npod. OOQHOBPEMEHHO, NMPUHUMAKTCS MEPbl NO OrPaHUYEHUIO OeATenb-
HOCTM Npocbco30B. BBOAATCSA TpeTenckne cyabl M MpUMUPUTENbHbLIE KamMepbl Ons
paccMOTPEHNS CNopoB Mexay pabounmm n npegnpuHuMartenamm (C SBHbIM npeu-
MYLWECTBOM AN nocnefHux), 3anpellaercs nonmtndeckasa AesaTeribHOCTb Npodhco-
H030B.

B HoBon 3enaHguun, paHblue, YEM BO MHOMMX APYrMx CTpaHax, NosBNSeTcs neHcu-
OHHOe obecne4veHune rno crtapoctn (1898 r.).

Hanbonblume ycnexu coumnanbHOro 3akoHogaTernbCTBa NpuUXoaaTcsa Ha rogbl, npea-
LLeCTBOBaBLUME MNEPBON MUPOBOWN BOMHE.

OT0 aHrnuminckue 3akoHbl (1900, 1906, 1908 rogos), no3sonueLLMe paboymm Tpebo-
BaTb AEHEXHOW NMOMOLLN NPU HECYACTHbIX Cny4Yasx, NEHCUN NO CTapoCTW, a Ha4YnHas C
1911 roga - nocobun no GonesHu; ppaHuy3cknin 3akoH 1898 roga, BBOAMBLUMIA MOCO-
6us ona nHBanuaos, NOCTpagaBLUMX OT HECHACTHOrO Criydas, Ha criydanm cmepTu u np.;
ronnaHackmn 3akoH 1910 roga n anrmuncknn 1911 roga, ysakoHuBLUME, XOTH U B OYEHb
orpaHun4eHHomn cpepe, nocobust no 6espabortuue; ronnaHacknn xe 3akoH 1913 roaa,
BBOAMBLUNIW CTpaxoBaHue rno 60nesHn n gaxe AeHEXHY NOMOLLb POXEHULAM.
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B 1O Xe BpemMdA, He CMOTPA Ha MNPOrpPecCcuMBHbLIA LUar, 3TW 3aKOHbl ObIMM aanekn ot
coBepLleHcTBa. [1pnyem, B 60MbLUMHCTBE CydaeB NorioBuHaA 1 gaxe 6onblias YacTb pacxodos,
BbI3BaHHbIX ynraTton nocobum, Bo3naranacb Ha CaMmux 3acTpaxoBaHHbIX.

B nepmvog nepBon MWUPOBOM BOWHbLI, WCMNOSb3Yss OCOBEHHOCTM «BOEHHOro BPEMEHWNY,
OONbLWIMHCTBOM  BypXKyasHbIX FOCyaapCTB AEWCTBUME MHOMMX  MOSIOKEHUA  coumanbHOro
3aKoHogaTernbCcTBa ObIfo CyLLEeCTBEHHO OrpaHUY€eHoO.

NTak, aHanu3om pasButusa npasa EBponbl B OypXyasHbii Nepuod Mbl 3aBEpLUMSIA LMK
nekuMn No uctopumn rocygapctea v npasa Hosoro BpemeHu. Cnegyoouwmn n nocnegHnn 0ok
nekuum byget nocesweH Hoeenwemy BpemeHu, T.e. XX BEKY 1 COBPEMEHHOCTN.

OcHoBHas y4yebHasa nutepatypa u y4ebHble nocobus:

- Bopucesny M.M. WcTopus rocygapcrBa v npaBa 3apybexHbix ctpaH: Kpatkuim yvebHbin kypc / og pea. M.M.Bopucesuya./ M.M.
Bopucesuny, O.A.Benpuiyk, C.IMEBTyweHko. — M.: FOpucnpyaeHuums, 1201.

- Bcemnphas nctopus / INog pen. akagemuka IM.B.MNonsika, npodpeccopa A.H.Mapkoson. — M.: U3g-Bo «tOHMTM», 2000.

-fpadckuin B.I. Bceobuasa nctopms npasa v rocygapcrea: YuebHuk ans By3os./ B.[.padckun. — M.: HOPMA, 2004. (a Takke n3gaHue
2000 r.)

- NcTtopusa rocygapctBa m npasa 3apyBexHblX cTpaH: ydebHuk ans By3oB: B 2 4. / [Mog ped. npodp. H. A. KpaweHunHHukoson, O.A.
Kugkosa. — 2-e nsg. — M.: HOPMA, 2004-2006 (a Takke nsgaHmnsa 1996 — 1998 rr.)

- icTopmsa rocygapctea n npaea 3apybeXHbIX CTpaH: y4ebHuK ans cTyaeHToB By3oB / nog peq. K.W.batbipa. — 5-e n3g., nepepab. n gon.
— M.: MpocnekT, 2009. (a Takke: Bceobuiaa ncropus rocygapctea v npasa / MNog pea. K.U.batbipa. — M.: BeinuHa, 1995)

- Uctopusa BypxyasHoro koHctutyunoHanuama XVII — XIX Be. / O1B. Pea. B.C.HepcecsiHu. — M.: Hayka, 1993.

- Kappi O.1. Konctutyuia CnonyyHnx LtatisB Amepuku: Moci6.: Mep. 3 anrn. O.M.Mokposonbscbkoro. / [.M1.Kappi. — K.: Becenka, 1993.

- Konctutyuusa CLUA: Vctopusa n coBpemeHHocTb / Nog peg. A.A.MuwuHa, E.®.A3bkoBa. — M.: Opua.nuT., 1988.

- Kocapes, A.W. NcTopusa rocygapcTeBa 1 npasa 3apybexHbix cTpaH: y4ebHuk ansa sysoB / A.W. Kocapes. — M.: HOPMA — MH®PA-M,
2002. — 464 c.

- OmenbyeHko, O.A. Bceoblas ncropus rocygapctsa u npasa: yvyebHuk: B 2 T. / O.A. OmenedeHko. — 3-e u3g., ucnp. — M.: TOH-
OcTtoxbe, 2001.

MpyaHukos, M.H. VicTopus rocynapcTtBa, npaBa 1 Cygonpov3BoACTBa 3apy0exHbIx CTpaH: ydebHoe nocobue gns ctyaeHTos By3os / M.H.

MpyoHukoB. — M.: KOHMTH, 2007.

- YepHunosckun 3.M. Bceobuas ncropms rocygapctea u npasa / 3.M.YepHunosckun. — M.: TpocnekT, 2002 (a Takke 1995 r.)

- ®paHuy3ackun rpaxxgaHckmi kogekc 1804 roga. — M.: FOpusaar, 1941.

- XpectomaTtuns no BceobLuen ncrtopum rocygapcrea n npasa. B 2-x 1. / [Nog pea. K. N. Bateipa n E. B. MNonukapnoson. - M.: FOpucts,
2006 (a Takke nsgaxHue 1996-1997 rr.)

- XpectomaTtus no nctopum rocyaapcTtea 1 npaea 3apybexHbIX CTpaH: y4ebHoe nocobue ans cTygeHToB By30B: B 2-X T. / oTB. Peg. H.A.
KpaweHuHHukoBa. — M.: HOPMA, 2004.

- XpecTomaTtusi no BceobLLen nctopum rocyaapctaa 1 npaea: Y4ueb. MNocobue / lNMog peq. 3. M. YepHunosckoro. - M.: lapgapuka, 1996.
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