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BO3HMKHOBEHME NMHAYCCKOrO NpaBa OTHOCUTCS K NEPBOMY
TbiCAYeNneTunto Ao H. 3. OHO HenocpeaCTBEHHO CBA3AHO C
apUUCKMM 3aBOEeBaHMEM NHaun.

OAHUM 13 NCTOYHNKOB MHAYCCKOrO NpaBa CTanu
AXapMaLacTpbl (MOAUTUKO-NPABOBbIE TPAKTAThI) U
HMBaHAXa3bl (KOMMEHTapPUK K AXapMallacTpam).
3aKOHOAATENbCTBO U cyAebHas NpakTUKa Takxe
3aHUMalOT onpejesiEHHOEe MeCTO B CUCTEME UHAYCCKOrO
npaBa. OHK He ABAAOTCS NCTOYHUKAMK NPaBa.
[IpaBNTENLCTBO, OAHAKO, MOXET NMPUMEHATb 3aKOHbI.
Boigenaercsa nybanyHoe npaBo, OCHOBOM KOTOPOIrO
NPU3HaETCcAa yrnpasJieHne (apTxa).

[pu 3TOM gxapma TpebyeT NOBMHOBEHMSA TOBKO
NErNTUMHBIM NMPMKa3aM NPaABUTENS. 3aKOHbI U
yNpaB/ieHYeCKME aKTbl BblI3BaHbl HEOOXOAMMOCTbIO U
KOHKPEeTHbIMK 0bcTosATeNIbCTBAaMM. [1pM HaIMUMKM 3aKOHA
CYAbA AO/KEH AEeMCTBOBATb Tak, YTOObI NPUMUPUTL
B/1ACTb M CMPaBeINBOCTb.




PeweHwne cyaa byaet npn3BaHO 3aKOHHbIM, €C/IM OHO BbIHECEHO C YYETOM BCEX
obcTtosaTenbcTs. 1o cBOEWM CTPYKTYpE MHAYCCKOE MPABO COCTOUT U3 CAEAYHIOLWMNX YacTeN:
POACTBO; HeAeeCcrnoCobHOCTb; YCbIHOBAEHME; Bpak 1 pa3BoA; ceMenHas COOCTBEHHOCTb;
Hac/se40BaHNE; PEINTUO3HbIE MHCTUTYThI; 38101 (AaMAynag); cornawenuns beHamm
(aoBepUTENbHAsA COBCTBEHHOCTL); COBMECTHAss COBCTBEHHOCTb.

NHayuncTckoe npaBo NpaBo BMeLaeT B cebsa npaBo 0bwmH VIHaum, MNaknctaHa, MbaHMbI U
APYrnX CTpPaH, KOTOpble ncnoseayoT MHAYM3M. OCHOBHas naes MHAYMU3Ma 3TO TO, YTO OT
POXAEHUSA 04N Pa3aeneHbl Ha COCI0BUS - KacTbl. Kaxaas KacTa UMeeT CBOM NpPaBa,
06a3aHHOCTM 1 MOpanb. Hanbonee cTporoe HakasaHMe — OT/lyYeHME OT KACThl.

[NaBHbIM PerynaTopoM OTHOLIEHUS BASOTCA 00bl4al U PeNUTrMO3HbIE JOKTPUHbI.
[paButenn B IHAMM MOMAM NPUHUMATb 3aKOHbI, KOTOPblE, O4HAKO, HE ABASAIOTCS
MCTOYHMKOM NpPaBa, CyAbl Oblan BNpaBe M3MeHATb UX. B 50-X rogax KOHCTUTYLMEN B
NHamsa oTMeHeHa KacToBasi CUCTEMA, HO COBPEMEHHOE MPABO He NoJib3yeTcs 60/1bLNM
YBaXKEHMEM CpeAU HaceNeHUs, KOTOPOEe NPOAOIXKAET XMUTb MO BEKOBLIM Tpaauumam. K
HacTosILL,eMY BpEMeHU NpoaenaHa bosblas paboTta no kogndurkaymm MHAYCCKOro NpaBa,
CYAbW PYKOBOACTBYIOTCS MpeXae BCero HoOBbIMW 3aKOHAMM U NpeL,eAeHTaMM.



K MCTOYHMKaM ApEeBHENHAMMCKOrO NpaBa OTHOCATCS:

AxapmawacTpbl -COOPHMK peIMrMo3HO-NMPaBOBbIX NPeAnnCcaHnM; ApTXalacTpbl — TPAKTAT O MOJIMTUKE U NPaBe.
[paBuao (g4xapma), UMeeT MHOTrorpaHHoOe 3HayYeHne. TO M HOPMa NMOBeAEeHUS, CBOA NPABUA ANA KAXKA0rO
NMPaBOBEPHOro MHAYCA, PeNnrnmosHas g4obpogertesb n Mopasib. JxapMallacTpbl CHayana bblin COCTaBAEHD
bpaxMaHamu g1 CBOMX YH4EHMKOB, HO CO BpeMeHeM Hblin Npu3HaHbl NCTOYHMKaMKU npasa. Co3aaHne
ApTxawacTpbl npegnucoiBaetcs KayTuibe, COBETHUKY Laps U3 gnHacTun MaypbeBYaHaparynTbl (KOHeL, 4-ro Beka
10 H.3.).

B 3TOM npounsBegeHunn cogepxatca obwmpHble cBegeHus: 06 agMmmuHucTpaumm n puHaHcax ApesHen NHaun,
CYA0MNpPON3BOACTBE, OPraHn3aLmm CyAa, NPEeCTYNNEeHUAX U HaKa3aHUSAX.

B ApeBHen MHANM NOHATME NpaBa Kak COBOKYMHOCTM CAMOCTOSITE/IbHbIX HOPM, PEry/iMpytoLmnx obliecTtBeHHble
OTHOLWeEHMS, BblI0 HEN3BECTHO.
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[loBCceAHEBHASA XM3Hb MHAMNLEB NOAUYMHAIACH MPAaBU/IaM, YTBEPXAIEMbIM B HOPMAX, MO CBOEMY XapaKTepy
CKOpee 3TUYeCcKMX, YeM NPaBoBbIX. JJaHHbIE HOPMbl HOCUAU IPKO BbIPAXKEHHbIW PEIMTMO3HbIN XapaKTep.
Hopmbl, onpegenstolme noBeAeHVeE N04EN B UX NOBCEAHEBHOM XU3HU (AXapMbl), COAEPXKANNCH B
cbopHMKax — gxapma-wacTpax. Hanbonee n3BecTHOM AxapMallacTpou ABAAOTCA 3aKOHbl MaHy (Many —
Mndunyeckmm 6or). TouHoe BpeMsi nx COCTaBEHNA Mbl He 3HaeM. [1pegnonaraeTcs, YTO OHM NOSABU/INCH B
nepuoa mexay Il B. soH. 3. nllB. H. 3.

3akoHbl MaHy cocTofT 13 2685 cTaTen, HANMCaHHbIX B GopMme ABYCTULLIMN (LWA0K). HenocpeaCcTBEHHO
NpaBOBOE CcoAepXKaHue MMeT HEMHOMOUYMC/IEHHbIE CTaTbW, cogepxalimecs B ocHoBHOM B rasax Vil v IX
(BCcero B 3akOHax 12 r/n1aB). [naBHOe B 3akoHax MaHy — 3akpensieHne cyLw,ecTByoLWero BApHOBOIo
YCTPOWUCTBA. 34eCb NoAPOoOHO ONMCbIBAeTCA MPOUCXOXAEHNE BapH COM/IACHO PE/IMTUO3HOMY YYEHMIO,
YKa3blBaeTCs Ha HAaC/1e4CTBEHHO-NPOPECCMOHaNbHBIV MX XapaKTep, onpeaensitoTC Ha3HaYeHne Kaxaou
BapHbI, MPUBUJIEr U BbICLLINX BapH.




BanaHue aHramnckoro obuwero npaBa Ha MHAYCCKOE NPaBo

Knaccmyeckoe nHAYCCKOE MpaBo He OCHOBbLIBAIOCh HU HA GOPMasibHbIX HOPMATMBAX, , HX Ha
cyAebHbix peweHuax. Mo cyL,ecTBy, OHO ONMPaIOCb Ha TPYAbl YY4eHbIX. Bce 3Tn Tpyabl, No
cyTn, aBaaam coboun onmcaHune obbl4HOro npaBa. Knaccmyeckoe MHAYCCKOE MpaBo NpeTepneno
CYyLL,ECTBEHHbIE U3SMEHEHWSA B MEPUOA aHT/IMUCKOMN KOJIOHNAIbHOW 3KCNaHcKn. B obnactu
npaBa cobcTBeHHOCTU M 065A3aTe/IbCTBEHHOrO NpaBa TPAAULLMOHHbIE HOPMbl O4€Hb CKOPO
3aMEeHUAN HOPMbl aHIAMMCKOro obwero npaea.. Og4HaKko NpaBmMaO NpeueseHTa, CBOMCTBEHHOE
aHIIMNCKOM) 0bLLeMy NpaBy, AA/1€KO OT TPAAMLMU MHAYCCKOrO NPpaBa, KOTOPOE BOBCE He
cumTaet cysebHoe pelweHne obazaTtenbHbIM. B HAMKM NpeueseHTHOE NPaBoO BCTYMNWIO B
C/I0OXXHOE B3aMMOZEeNCTBME C HOPMAaMM UHAYCCKOTO M MyCY/IbMAHCKOro rnpaBa. HecmoTpsa Ha
B/IMSTHWE @QHI/IMMCKOrO NPaBa, NOJIHOIO BbITECHEHMSA MHAYCCKOrO MpaBa He NPOM30LLIO U
OTAE/IbHble ero TPAAULNOHHbIE HOPMbI M MHCTUTYTbI MPOAO/IXKANN 4ENCTBOBATD.



Cdepa npUMEHEHUS U AeNCTBUSA MHAYCCKOro NpaBa.

* IHAYW3M NPUAAET KaXKAOMY AEUCTBUIO YE0BEKA AYXOBHYIO LLEHHOCTb. OH
YCTaHAB/IMBAET NPaBMIa NOBEAEHUA A1 BCEX BO3MOXHbIX CUTYaLLUN..

= [To Bcem Apyr1uM BONpocaM MHAYCCKOe NPaBo elle He MNOJIy4Yna0 A4O0CTaTOYHOrO Pa3BUTUS.
Heynnata gonra paccmatpmBanach A4XapMOUW NPOCTO KAk FpeXx, 3a KOTOPbIW Yesl0BeKa
NOCTUTHET BO3Me3ue B NOTYCTOPOHHEM Xn3Hu; OgHaKo npakTnyeckas posib bbiaa
He3HaunTeNbHa, 60 3anHTEepeCcOBaHHbIE CTOPOHbI MPeAnoYnTaAN MOAYNHUTD CBOM
OTHOLUEHWS QHT/IMNCKOMY NpPaBy, YTO NpuAaBano nm 6oabLyto onpeaeneHHoCcTb. da n
TO/IKOBAHME HOPM MHAYCCKOro NpaBa MPOBOAUIOCH YyXAbIMU MECTHOW LLUBUAN3ALUN
CYAbSAMU, HA QHTJIMNCKNN MAHep



[lpaBoBasd cuctema NHauw.

= [IpaBoBas cnctema VIHaMM obnagaeT OpMrmHasbHOCTbIO, OTPaXXaeT CaMObbITHOCTb
MCTOPUU PA3BUTUSA CTPaHbl B NePUOA, KOraa oHa bbiaa kosioHnen AHranu. Iuaycckoe
NpaBO — 3TO PEAUTMO3HaA NPaBOBas CMCTEMA, MPABO OOLWMHbBI, MICNOBEAYIOLLEN
MHAYU3M.

= [1aBHOW YEePTOM MHAYCCKOro NpaBa SIB/ISETCA ero OpraHnyeckasn cBa3b C peanrven. B
MHAYNCTCKUX KHUIAX, UMEHYEMbIX LaCTPaMM, U3/10XKeHbI NpeAnncaHns, HOPMbI
noBeseHus nogen, obecneumnsatolmx gobpogetenn. B wactpax BolpaXkeHbl
PEIMIMO3HO-PNNOCODCKME, COLLMOHOPMATUBHbIE OCHOBbI XXM3HW, KOTOPbIE BKAKOYAIOT
AXapMy (Hayka Kak BecTu cebs), apTxy (Hayka 0 Nosib3e, MOAUTUKE), KaMy (Hayka
YA0BObCTBUM). [IXapMa MMeET NPUOPUTETHOE 3HAUYEHWNE B ONpese/IeHNM NOBEeAEHUS
YyesioBeKa B KacToBoM cTpoe NHauwn.

= B coBpeMeHHbIV Nepuoa MHAYCCKOe NPAaBO — 3TO COBOKYMHOCTb HOPM, MPUMEHSEMbIX
TONbKO K MHAYCCKOW YacTu HaceneHmsa VIHanu.



HauunoHanbHOe npaso NHAnN.

NHaycckoe npaBo — 3T0 NpaBo coobuiecTBa, obbeanHaemoro bpaxmaHnamom. B Halwm
AHW HabatoAaeTca CTpeMAEHME 3aMEHNTb 3TO NMPABO MPAaBOM HALLMOHAIbHbIM,
NMPUMEHEHME KOTOPOro He 3aBUCUT OT PEZINTMO3HOW NPUHAANEXHOCTU FPaXKAaH.
CoBpeMeHHasa TeHAeHLMSA B MHAMM — 3aMEHUTb TPAaAMULLMOHHbIE KOHLLeMNL MK
PEAVUrMO3HOro NpaBa 3anajHoM KOHLLeNL e CBETCKOro NpaBa, He CBA3AHHOIO C
penvrmen. 3To HauMoHaIbHOe NPaBo MHAWM HA3bIBAOT MHAWMMUCKMM NPAaBOM B OT/INYME
OT MHAYCCKOro nNpaBa. HayMoHanbHOE NpaBo BKAKOYAET BCE 3aKOHbI VIHANK, nMmetoLLme,
KaK NpaBunao, Bceoblee NpUMEHEHME, AaXKe €C/IM YAaCTHbIe NMOI0XEHMS STUX 3aKOHOB
OrOBapMBAtOT, YTO OHM HE PACMPOCTPAHAIOTCA Ha OTAE/IbHbIE KAaTErOPUN FPaXkaaH.
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