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The Role of Experts in US Litigation
Ponb 3KcnepTtoB B cyae6HoM npouecce CLUA

- Litigation in US is often called a “Battle of the Experts”
- 3ayvacTtyto, cyaebHbin npouecc B CLUA Ha3biBaeTcsa “butBon IKkcnepTtoB”
- Outcome depends on which side’s expert is more persuasive

- Wcxoa aena 3aBUCUT OT TOro, Ha YbeM CTOPOHE HaxoauTCA 6osee
yb6enTe IbHbIM dKCNepT




How much weight a jury gives an expert may depend on:

CKOJIbKO 3Ha4Y€HMA NMPUCAKHbIE 3aceaTenu npmaatoT
NMOKa3aHMAM 3KCMNepTa MOXKET 3aBMUCETb OT:

- Qualifications - KsafiMprKauMOHHbIX AAaHHbIX
- Credibility/confidence - gosepua/yBepeHHOCTH

- Whether opinions seem logical and well supported - 13n10}eHO M MHEHUWE SKCnepTa
B JIOTMYECKOM NOCNeA0BaTE/IbHOCTU M XOPOLLO St NOAKPENIEHO HAy4YHOM
JIMTEpaTypom

- Jury’s assessment of bias/interest - oueHKa cTeneHu npeaybexaeHnm/MHTepecoB/n
JIMYHOM 3aMHTEPECOBAHHOCTM 3KCMNepTa NPUCAXKHbBIMUM 3aceaTeIaAMU

- Expert’s ability to communicate effectively is paramount - camoe rnasHoe - 310
YMEHME 3KcnepTa AOHOCMTb CBOE MHEHME B AOCTYMNHOM A0 caywaTtens hopMme.




When Expert Testimony is Required
Korga TpebytoTca nokasaHUa dKcrnepTa

Some elements which must be proven through expert testimony

HeKoTopble MOMEHTbI MOTYT 6bITb JOKa3aHbl TOJIbKO NOCPECTBOM MOKa3aHMM
3KcnepTa

Example of Medical Malpractice case:
Ha npumepe aena o BpayebHoM olnbKe:

Standard of care and violation of standard of care

y

[loka3aHuA o NMPUMEHEHHOM CTaHAapTE MG,DMLIMHCKOI\;I nomMoum 1 0 ero HapyweHu1mu

y

Medical causation (violation of standard of care caused injury)

[TPUYMHHO-CIeACTBEHHbIE OTHOLLIEHUA (HapyLleHMe cTaHdapTa NpUYUMHMAO yuepo
30POBbI0)

y

Damages (injuries plaintiff incurred as a result)

NoBpexaeHns (yuep6 HaHECEHHbIM NOA3aLMTHOMY)




When Expert Testimony is Not Permitted
Korga noKasaHMA 3KcnepTa 3anpeLleHbl

y

Not permitted to opine about credibility of other witnesses

3anpelleHo BbiCKa3blBaTb MHEHUE O JOCTOBEPHOCTM MOKA3aHMM ApYrmX
cBuaeTenemn

y

Not permitted to opine about intent, motive, purpose

3anpeu.|,eHo BblICKa3biBaTb MHEHME O HAMEPEHUUN, MOTUBE U LETIN




When Expert Testimony is Allowed but not
Required

Koraa gadya nokasaHWM 3KCnepTa pa3peLleHa

HO He HYXHa

y

“Helpfulness” is the standard

CtaHaapToM Ans onpeaeneHns Heo6X0AMMOCTU Jayum NMOKas3aHUM MeAMLMHCKOro
3KCnepTa ABNAETCA CTENEHb B KOTOPOM OHM MOMOIYT MPUCANKHBIM MOHATb
npo6iemy.

\

Not helpful to the jury (not beyond the ken)

He nayT B NomoLlb NPUCAKHbIM (HE NPUBHOCAT HOBbIX 3HAHWM)




How experts are retained and developed
[lpouecc 3aKpenjieHUAa 1 KypupoBaHUA SKCnepTa

- Each side goes out and finds the best experts they can to support their case
Kaxkaasa U3 CTOPOH HaxoAuT CaMbIX NYYLLMX SKCNEPTOB A1 NoAAEPKKM CBOEro gena
- Most important single characteristic is ability to communicate effectively

EAMHCTBEHHAS M NOXKanyu caMas BayKHaA XapakTEPUCTUKM - 3TO YMEHME NPaBUIbHO U
yo6eanTenbHO AOHECTU MHDOPMaLUIO

- Experts are typically paid an hourly rate for their work in a case

Kak npaBmio, 3a paboTy HaJ Ae/10M 3KCnepTaM NNaTAT Mo YacoBOMY Tapudy

- Contingency fee arrangements (payment only upon success of case) is prohibited
ZloroBop Ha BbiNiaTy roHopapa TOJIbKO B C/lyYae BbIMrpbilia Aena 3anpeLyén

- Lawyers discuss the case and work with experts in development of an expert report

C uenblo pa3paboTKM 3aK/IHOYEHUSA SKCNEPTa, aJBOKaThl 06CYKJAOT C SKCNEPTOM
0CO6EHHOCTM AAHHOIO KOHKPETHOrO Aena.




Qualifications To Be An Expert
HeobxoamMbie KBa/IMUKaLUKM SKCNepTa

- Knowledge 3HaHue
- Skill HaBbIku
- Training [MoaroToBka

- Experience, OR OnbiT, UJIN

- Education O6pa3oBaHue




Qualifications KBannpukaymm

- Key word is “OR”

Camoe rnasHoe cnoso 310 - “UJIN”
- Marijuana example

[IpMep C 3KCNepToM Mo MapuxyaHe




Pretrial expert practice
/locynebHasa noArotoBKa 3Kcnepra

y

Experts are required to file written reports

3|<cr|epr| 0643aHbl nogatb NMMCbMEHHbIE 3aK/TDYEHNA BbICKa3biIBa€EMOIO
MHEHNA

Y

Purpose of report is to provide notice to the other side of opinions
that will be offered by expert at trial and bases of those opinions

Ll,eJ'IbI'O 3aKJIID4YEHNA ABIAETCA yBEAOM/IEHNE I'IpOTMBOFIOJ'IOH{HOﬁ CTOPOHDI
HE TOJ/IbKO O CaMUX MHEHUAX, KOTOpPbIe 6yp,yT BblICKa3aHbl BO BPEMA
cyp,e6Horo npouecca, HO 1 Ha 4emM OHN OCHOBaAHbI




Expert Reports must include:
OTyeT 3KcnepTa J0/IKEH B Ce0A BKAOYATb:

\/

All opinions and bases for opinions

Bce ero MHEHMA U Ha YEM OHU OCHOBAHDI

\/

Resume including publications for last 10 years

Pestome, BKAOYaa nybamkaumm 3a nocnegnme 10 net

\/

Prior testimony (last 4 years)

MpeablayLimMe Aaym NoKasaHuM (3a nocneaHue 4 roaa)




Pretrial Expert Practice
JlocyebHas noAroToBKa 3KcnepTa

Each side is also entitled to take deposition of experts in civil cases (not permitted
in criminal cases)

B rpaxkAaHCKMX aenax KaxKaas u3 CTOPOH MMEET NpaBo B3ATb MNOKa3aHWS SKCMNepToB
MPOTUBOMNO/IO}KHOM CTOPOHbI (3aMpeLLEHO B YroJIOBHbIX)

Deposition is permitted for 7 hours in civil cases
B rparkAaHCKMX Aenax Aada NokasaHWM MOXKET A/IMTbCA 40 7 4YacoB

Opportunity to question the expert under oath about any aspect of his report
including opinions, methodology used in reaching opinions, qualifications, biases,
interest, payment, and other relevant information

B3ATHe noKkasaHMM y aKcnepTa NPOTMBOMOJIOXHON CTOPOHbI - 3TO BO3MOXHOCTb
AONPOCUTL €ro Noj NPUCAroiM o JI60M acreKTe ero oT4YeTa, BKIYas MHEHMS,
METO/0/10r MM NMPUMEHEHHbIE ANA JOCTMKEHMA STUX MHeHMM KBaﬂMCbMKaLI,MFIX
CKJIOHHOCTAX, MHTEpecax, roHopape, U NpoYen VIH(I)OpMaLI,MM MMEIOLLLEN OTHOLLEHME K
Aeny

- Judge is not present, but testimony is recorded by court reporter

CyZbA HE MPUCYTCTBYET, HO BCA JlaYa NOKa3aHMIM 3anmcbiBaeTCs Cyae6HbIM
CTEeHOrpapmMcTomM M/UNM CHUMAETCSH HA BMIEO

\/

\/

y




Challenges to Expert Testimony
OnpoTecToBaHWE NOKa3aHMKU 3KCnepTa

\/

Major US Supreme Court case (Daubert) permits a party to challenge an
expert’s opinion for failing to use an appropriate scientific methodology

BepxoBHbIM CyJl B CBOEM peLLIEHMM BbIHECEHHOMY MO Aeny JaybepT, pa3peLumnn
ONpoTECTOBaTb MHEHME 3KCMEPTA HA OCHOBAHMM MCMO/Ib30BaHUA HEMOAXOAALLEN
Hay4YHOM METOA010r MU

\/

Challenges can be made to expert’s opinions based on lack of qualifications

OnpoTecToBaTh NMoOKa3aHMs dKCNepTa MOXKHO Ha OCHOBAHMM OTCYTCTBMSA
HaZ/1eXKalMX KBaJIMPMKALMOHHBIX COCTaBAOLLMX




Factors considered by the Court under Daubert
PaKkTopbl paccMaTpMBaeMble CYyJ0OM B NMOKa3aHUAX
3KcnepTa Npu onpoTecToBaHMM Ha OCHOBAHMM
peweHua no aeny Jayoeprt

- Whether the technique or method can and has been tested

bblna i ynoMAHyTaa TEXHUKA UM METOL0JI0MMA yKe onpoboBaHa. Ecin HeT, To
MOXET /I OHa ObITb NPOTECTUPOBaHa B byayLiem

- Known rate of error

M3BecTHa I Mepa A0MNYyCTMMOM NOrPELLHOCTH

- Subject to peer review and publication

[y6mKoBanca M AaHHbIM METOJ U BblN /M PELIEH3MPOBAH HayYHbIM 06LLECTBOM
- Method or technique generally accepted by scientific community
[IpMHMMAET /1M HaYYHOE COOBLLECTBO AaHHbIM METOA UM TEXHUKY




Presentation of Expert Testimony at Trial:
BbiCTynneHue aKkcnepra B cyae:

Direct Testimony [pamasn Aadva nokasaHmu

1. Qualification: 1. KBanudpunkaumsa:

Y

- Review important qualifications

0630p BaXKHbIX KBanUpHKaLmi

- Tie the expert’s specific qualifications to the opinions he will be offering

anBFBaTb ocobble KBaJ'IMCbMKaLI,MM SKCnepTa K ero MHEHNAM U
NMOKa3aHUAM

\/

2. Proffer - Ask Court to recognize the disciplines in which witness is an
expert

[poLueHune - NonNpocKTb CyA NPU3HaTb 06/1aCTb 3HAHUKM B NpeAesiax KOTOpbIX
3KCnepT 6yAeT BbiCKa3blBaTb CBOE MHEHME.




- 3. Summarize major opinions expert is offering opinions and bases of
opinions.

/laTb KpaTKoe u3noxeHne yb6exaeHMM KCnepTa U MX 060CHOBaHMS

- 4. Develop each major opinion one at a time, showing what materials the
expert reviewed, most important facts expert relied upon, reasoning (how
expert arrived at his conclusion), and conclusion (if you presented expert
properly, the judge or jury show already know the proper conclusion before
the expert says it).

Pa3BMTb KaxXaoe U3 yoexaeHuM B onpeaeieHHOM Noc/ieioBaTe/IbHOCTM, NMPU 3TOM
NpUBOAA CaMble BaxHble (paKTbl HA KOTOpble OnMpasca 3KCnepT, pa3BuBas
JIOTMYECKYIO Lenb, NPMBEALLYIO K 3aK/II0YEHUIO M CaMO 3aKJ/IlO4YEHME IKCnepTa
(ecnn nokasaHuA 3KcnepTa 6bi1M NpaBU/IbHO NpeACcTaB/IEHbl, TO CyAbA U
NPUCAXKHbIE NPUAYT K TAKOMY € 3aKJIIYEeHMI0, ele 40 TOro Kak oOHo byaeT
BbICKa3aHO B C/yX)

- 5. Summarize key opinions at conclusion, if possible showing how each
opinion fits into the proof for the case overall.

/laTb KpaTKoe U3N0KEHME BCEX YOEKAEHUM SKCMEPTa, M NOKa3aTb KaK KaxJoe M3
HUX NOoAJEpPXKUBaET JaHHOe Aefo.




Direct Testimony
/laya NoKasaHuM

- Objective: To present expert’s opinions in a clear, simple, convincing manner

Lenb: NMpeactaBuUTb NOKa3aHWA 3KCMNeEpTa B OTYET/IMBOM, NPOCTOM M yb6eaAnTEIbHOM
dopme
- Important tips: Ba)kHble 3ame4vaHus:

- Scientific testimony is loaded with technical jargon, complicated terms and
phrases, and acronyms. If possible, have the expert avoid speaking in

technical jargon.
[oKa3aHWA 3KCnepTa-y4eHOro noJiHbl TEXHUYECKOr O }KaproHa, C0XKHbIX
TEPMUHOB, (bpa3 M cokpalleHMM. 1o BO3SMOXKHOCTM, HE JaBaMTE IKCMNEPTY NEPEMNTH
Ha TEXHUYECKUM }KAPIrOH.




- If scientific jargon is unavoidable, have the expert explain and define
important terms before using them. Always provide context for discussion.

Ec/iv HayYHOWM NEKCUKM HMKAK He M36€eKaTb, TO NMOMPOCUTE SKCNEpPTa AaTb
06BbACHEHMS BaXKHbIM TEPMMHAM Nepej; TEM Kak OH CTaHET MX ynoTpebnaThb.
Bceraa npuBoauTeE TEPMUHBI B KOHTEKCTE.

Y

Review the expert’s relevant qualifications close to the important opinions

Koraa BbICKa3bIiBalOTCA BaXKHble yoerKaeHMA dKCnepTa, NOBTOPUTE ero
KBa/IMPUKALMK, YTOObI YCUAINTb 3DMDEKT 3ro 3aKJIYEHMM.

y

Role of the lawyer should be to facilitate the expert telling his story; focus of
attention should be on the expert, not the lawyer.

Ponb afBOKaTa 3aK/itloMaeTcs B TOM YTOOblI MOMOYb SKCNepTy paCCKa3aTtb €ro
BUJEHME Aena; BCe BHUMaAHME AOJIKHO ObITb o6pau.|,eHo Ha 3KCrNnepTa, a HE Ha
a/lBOKaTa




Cross Examination
[lepeKpecTHbIM Jonpoc

Main Objectives: OCHOBHble Lenu:

Y

To discredit or undermine the opposing expert’s testimony

[IMcKpeanTMpoBaTb MM NOAOPBaThb MNOKa3aHMsS dKCNepTa NPOTMBOMOJIOXKHOM
CTOPOHbI

- To present concessions/areas of agreement (opinions that expert holds that
are consistent with one’s own expert)

BblaeiMTb MOMEHTHI B Aa4ve NoKa3aHuMA SKCNepTa I'IpOTMBOI'IOJ'IO)'KHOl‘/Ji CTOPOHH®I,
coBnajarwolme ¢ MHeHMAMM Bawero COOCTBEHHOIO 3KCNepTa.




Cross Examination
[lepeKpecTHbIM Aonpoc

Techniques to discredit opposing expert (depends on case):

Mpuembl N8 JUCKpesUTUPOBaHUA NOKasaHUM 3KcnepTa NPOTUMBOMOJIOXKHOM
CTOPOHbI (3aBUCUT OT KaXK[40ro KOHKpeTHOro Aena)

- Show that the expert’s opinions are based on mistaken factual premises
[ToKaXknTe, YTo ero MHEeHUA OCHOBaHbl HA HEBEPHbIX NpeanochlKax

- Show that reasoning used to form the expert’s opinion includes gaps in logic
[oKaXKMTe, YTO B MCMOSIb3YEMOM JIOTMKE eCTb Npo6esibl

- Show that expert lacks credibility (e.g., different opinion in publications or in
another case with similar facts)

[ToKaxkuTe, YTO eMy Heb3Aa A0BEPATb (Ha NPUMEP, BbiCKasa/ NPOTMBOMOJIOKHOE
MHEeHMe rae-HMbyab B Ny6/IMKaumm Uam B A4pyroMm nogob6Hom aene)

- Show that expert’s objectivity is compromised by interest or bias

[ToKaXkuTte, YTo 0O bEKTUBHOCTb €0 MHEHUA CKOMMPOMETMPOBAHA €ro MHTEpecamm
UM NpeayoeexaeHUAMMU.




Cross Examination:
[lepeKpecTHbIM Jonpoc

- Important Tips: BaxHble 3amevyaHuA

- Keep questions short, direct, and leading (questions that suggest the answer)

3aJiaBanTe KOpOTKME, NpsIMble, HaBOALLME BOMPOCHI (T.€. T€, KOTOPbIE YXKe
npeAnonaratT OTBET)

- You would agree that Ms. Jones cancer was Stage 2A at the time of her
diagnosis?

Bbl corslacHbl, C TEM, YTO BO BPEMS MAarHOCTMPOBAHMS, pak Muccuc XKoHC yiKe
HaxXoAM/ICA Ha BTOPOM CTaamm?

- NOT A HE TAK
- What stage was Ms. Jones cancer at the time of her diagnosis?

Korga Muccmc JxKOHC NocTaBmIM AMArHo3, Ha KakoM CTaZuM Haxoam/csa ee pak?




Cross Examination:
[lepeKpecTHbIM Aonpoc

- Keep the expert on the defensive
JlepunTe 3KcnepTa B COCTOAHMU OOOPOHDI

~ Do not allow opportunity for expert to try to “explain” inconsistencies (that’s the
job of the opposing counsel, not the cross examiner)

He npefocTaBiseTe 3KCNepTy LaHCa 06bACHUTb NPOTMBOPEYMA B €ro NoKasaHMAX

- Unlike direct examination, the focus should be on the attorney conducting the
examination, not the expert [attorney should be telling the story and just using the
expert to agree with attorney’s version of the story]

B oT/IMuMM OT NpsAMOro Aonpoca, Bce BHMMaHUE A0/TI)KHO 6biTh HA aZlBOKaTa NPOBOASALLErO
JIOMNpOC, a He Ha 3KcnepTa [Tenepb aZBOKaT pacCKa3biBaeT CBOK BEPCMIO, A SKCNEPT
HY>KEH TOJIbKO Z1/19 TOro 4tobbl ee nojjep:aTb M NOATBEPAUTD ]

- Use prior testimony to impeach. If expert changed his story since his report or other
sworn testimony, confront him with inconsistencies

Mcnonb3ymTe paHee JaHHble MOKa3aHUSA C Lie/Iblo 06BMHEHUSA, B C/TyYasaX eCiv 3KCnepT
M3MEHMJ1 CBOKO TOYKY 3PEHMSA NOCAE NOANUCAHHOIO 3aKIIOYEHUSA MM NOC/IE NPUHECEHMS
NpUCArn B Ccyae.

- Dangerous to ask questions to which you do not already know the answer
OnacHo 3agaBaTb BONPOChI OTBETbl HA KOTOPbIE 3apaHee He M3BECTHbI aZBOKaTYy.




Summary
3aK/1to4eHme

- Effective expert advocacy involves presenting your own expert in a clear,
simple, logical, and convincing manner while demonstrating that the opposing
expert’s conclusions are based on faulty factual premises, mistaken
assumptions, or gaps in logical reasoning.

~ Ycnex nokasaHuM 3KCnepTa 3aBNCUT OT TOIro Ha CKOJIbKO AOCTYIMNHO, NMPOCTO,
nocsaegosaresibHO U y6e,u,l4Teano aZIBOKaT CMOXET rnpeactaBmTb CBOErNo
3KCnepTta, oAHOBpEMEHHO MNMOKa3aB, YTO 3aKJ/IDYEHUA SKCMNEPTA
I'IpOTl/IBOI'IOJ'IO}KHOI\;i CTOPOHbI OCHOBAHbI Ha OLUMOOYHbIX YMO3aK/TI4YEHUNAX U
MpoBaJiax B JIOTUKe.




FINAL QUESTION:

3AK/TIOUYUTE/IbHBIM BONPOC

\




CONGRATULATIONS!
NO3/PABJEHMA!

\




QUESTIONS:
\ BOMPOCDbI:




Standard of Care Issues
Bonpochkl Kacawowmecsa CTaHAapToOB OKa3aHMA
MeULMHCKOM MOMOLLM

- One of the key elements that plaintiff must prove is the “standard of care”

“CTaHAapT oKa3aHWsA MeAMLUMHCKOM NOMOLLM” ABNSETCS F/TABHOM 3/IEMEHTOM,
KOTOPbIM OTBETYMK AO/IKEH JOKa3aTb

“Standard of care” is the care exercised by a reasonably competent
practitioner in the same or similar circumstances

“CTaHJapT oKa3aHWsa MeMLUMHCKOM NOMOLLM” - 3TO NMOMOLLb OKa3aHHas
KOMMETEHTHbIM BPA4OM B NMOA0OHOM CUTYaLUM.

- Complicated medical decisions are always made in the context of a particular
patient with a particular medical problem and a particular medical history;
one cannot follow a “cookbook” approach to diagnosing and treating medical
problems because of differences between patients

CnoxHble MeaUUMHCKUE peLLleHnsa Bceraa NnpMHMMalTCA B OTHOLLEHUM KaXKaoro
MHAUBMAYA/IbHOIO MALMEHTA, B KOHTEKCTE €ro 0CO60M MEeMLIMHCKOM NPO6aEMbI U
npeAblaylien MeauuMHCKOM McTopum. JJOKTOp HE MOXKET C/ie/loBaTb 3apaHee
NoAroToBAEHHOMY “peuenty” ANnAa AMarHo3a U 1eYeHus naymeHTa.




Standard of Care Issues
Bonpochl Kacatolwmecs cTaHAapTOB OKa3aHMA
MeNLMHCKOW NMOMOLLM

\/

The “standard of care” does not mean that there is only one appropriate
course of action; sometimes multiple approaches may be considered
appropriate under the standard of care.

“CTaHAapT oKa3aHWsa MeMLUMHCKOM NOMOLLM” BOBCE HE O3HAYaEeT, YTO CyLEeCTBYET
NLLb OAMH NPaBU/IbHBLIM NoaxoJ. MHoraa, oAHOBPEMEHHO HECKOJIbKO MOAX0/10B
MOrYT ObITb MPMMEHEHDbI 1 BCE PaBHO ObITb OTHECEHDI K “cTaHaapTy”

y

The fact that one recognized physician says “l would not have done it that
way” does not mean that the defendant violated the standard of care if he
did it another way

ToT aKT, 4YTO 0OAMH M3BECTHbIM Bpay CKa3an “fl 6bl Tak He caenan” coBepLIEHHO
He 03Ha4yaeT, YTO NMOCTYMMB MHAYe NOA3ALUUTHbIM HapyLMA CTaHAAPTbI.




