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e TepMUH «MeXKAYHAPOAHBIN» B MI'TI 03Ha4aeT, 4To mNpeIMETOM PACCMOTPEHUS Cy/Ia UITH
BOIIPOCOM pa3pelieHus HOTapuyca, OpraHa ONeKH U MOIMEeUUTEIbCTBA (MIIH JIF0OOTO JIPYyTroro
IOPUCIUKIIMOHHOTO OPTraHa) BHICTYIIAIOT YaCTHOMPABOBBIE OTHOLICHUS, OCJI0KHECHHBIE
VHOCTPAHHbBIM 3JIEMEHTOM;

» CiioBOCOUYETaHUE «TrpaxaaHcKuii mpouecce» B MI'TI co3BydHO MOHATHIO, pa3pab0TaHHOMY
B OTEYECTBEHHOMW HAYKE I'PAXIAaHCKOIO MPOLECCa, HO HE UJICHTUYHO €MY, IIOCKOJIbKY
MPOILIECCYaJIbHBIE OTHOLICHUS (I OTHOIICHHWS TPOLECCYaTbHOTO XapaKTepa) BOSHUKAIOT HE
TOJIBKO MPU PACCMOTPEHUN YACTHOIPABOBBIX TPAHCIPAHUYHBIX CIIOPOB B CYax;

* MexIyHapOIHBIM IPAXKIAHCKUN ITPOLECC SABJISAETCS COCTABHOU YaCTHI0 HAIIMOHAJIBLHOI'O
IPaKIAHCKOIO MPOLECcca KAKI0ro rocy1apCTBa, IMOCKOJIbKY CaM CYBEPEH OIPEACIISIET
crelnUKy IpoIecCyaIbHbIX HOPM, YUUTHIBAIOIIUX OCOOCHHOCTH PACCMOTPEHUSI
CPaXXJAHCKUX JEJI, OCIIO)KHEHHbBIX HHOCTPAHHBIM 3JIEMEHTOM, WJIN PETTIAMEHTUPYIOLINX
pPa3JIUYHBIC BOIIPOCHI, CBA3aHHBIC C PEATM3AIIMEN YACTHONPABOBBIX OTHOIIICHUN
MEXKIYHAPOIHOIO XapaKTepa;

* OTcyrcTBHE 3aKOHOAATEABHOT0 onpenegaenuss MI'TI qaeT BO3MOXHOCTh JOCTATOYHO
LIAPOKOro JOKTPpUHAIBHOIO ToJaKoBaHus MITI.

B cBs3u ¢ 3TUM B yueOHOM JIUTEpaType MHOTI/A BBICKA3bIBACTCS MHEHHUE O TOM, UTO K
MI'TI MO)XHO OTHOCHUTB U BOIIPOCHI PACCMOTPEHHUS CIIOPOB B IMOPSIJIKE TPETEMCKUX CY/I0B,
BKJIIOYAS PACCMOTPEHME CIIOPOB B MOPHIKE MEKAYHAPOAHOI0 KOMMEPUYECKOro
apouTpaxa.




Onnaxko, MexkayHapoaHoe rpakIaHCKO-IPoLecCyaJbHOE MPAB0O — 3TO COBOKYITHOCTh
BOIIPOCOB IMPOLECCYAIIBHOIO XapaKTepa, CBA3aHHBIX C 3aIUTON IIPaB UHOCTPAHHBIX
(pU3UUECKHUX U IOPUINYECKUX JIUI B cyaax u apoutpaxax. [Toustue « MI'TIID» nmeet
YCIIOBHBIN Xapakrep. CI0BO «meicOyHapoOHblil» 03HAYAET HATUYNE TPAXKIAHCKOTO
MIPABOOTHOIICHUS, OTATOIIEHHOTO HHOCTpaHHbIM 3eMeHToM. Cdepa aerictust MI'TII:
1.  mMexayHapoaHas MOACYIHOCTH MPAXKIAHCKUX A€,
2. TPaXIAHCKO-TIPOILIECCYATBHOE MOJ0KEHHE MHOCTPAHHBIX YACTHBIX NI ((PU3HUECKHX
U IOPUANYECKHUX ), THOCTPAHHOTO TOCYIapCTBA, MEXKIYHAPOIHBIX OPTaHU3AIINM;
CyJeOHbIE TOKA3aTeJIbCTBA B JieJiaX C MHOCTPAHHBIM 3JIEMEHTOM;

YCTAHOBJICHUE COIEPKAHUS IPUMEHUMOIO0 HHOCTPAHHOTO MIPaBa;

UCIIOJTHEHUE NHOCTPAHHBIX CY/ICOHBIX MOPYUYEHUN;

IPU3HAHKUE U TIPUHYAUTEIBHOE UCIIOJTHEHUE NHOCTPAHHBIX CyJI€OHBIX PEIICHUM;
HOTAapUaJIbHbIE JEUCTBUS, CBSI3aHHBIE C 3aI{UTON IIPAB U HHTEPECOB YYACTHUKOB
MEKTYHAPOJHOIO TPAXKIaHCKOTO 000pOTa;
.  PacCMOTPEHME TPaXKIAHCKUX JIE B MOPSIAKE apOUTpaxa;
NPUHYAUTEILHOE UCITOJTHEHUE NHOCTPAHHBIX apOUTPaKHBIX PELICHUH.
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IIpeamMeTroM MeXKAYHAPOIHOIO IPAKIAHCKOrO MPoLecca sBIISICTCA ONPEICIICHUE
MIOACYIHOCTH I10 JI€JaM ¢ MUHOCTPAHHBIM JJIEMEHTOM BO3HUKAIOIIUE B CBA3U C
pPacCMOTPEHUEM IO TAKUM JejiaM MpoOIeMbl BpyUeHHUs Cy/ICOHBIX JOKYMEHTOB,
BBINIOJTHEHUSI OTAEIIbHBIX MPOLECCYAJIbHBIX IEUCTBUM. UCIIOJHEHUS TIOPYUYECHUS
MHOCTPAHHBIX CYJI0B, IPUMEHEHUS U YCTAHOBIIEHUS COACPIKAHUSA NHOCTPAHHOIO
[paBa U APyTrue BOIIPOCH], PETYIUPYIOLIUE IIPOLIECCYyaTbHbIE IIPABOOTHOLLIEHUS C
y4aCTUEM MHOCTPAHHOIO JJIEMEHTA, B JIMTEpATypE HE pa3 IpeaIarajioch
OTPAaHUYUTH IIpeaMeT MeXAYHAPOIHOTO IPAXKIAHCKOIO IIPaBa KOJUIM3UOHHBIMU
HOPMAaMH.

C no3uumu CTPOroi 0TpacjieBo KIACCH(PUKALUU 3TO NPENIOKEHUE. B
MPUHLIMUIIE, HE MOXKET BBI3BATh BO3PAKEHUN, OJJHAKO C METOAUYECKOM TOYKU 3PCHUS
BOIIPOCHI IPABOCIOCOOHOCTH MHOCTPAHIIEB U BOMPOCHI MEKIYHAPOIHOTO
IPpaXKIaHCKOTO MpoIiecca yI00Hee NCCIeI0BaTh B KOMILIEKCE C KOJUTU3MOHHBIMU
HOpMaMHU

HCXOJHBIM METOJIOM MTPABOBOTO PETYIUPOBaHUS B cPepe MExKTyHAPOTHOTO
MPOLIECCYaTbHOTO IPaBa ABJIAECTCS KOJUIM3UOHHBIN METOA. B yacTtHOCTH, B
KOJUIM3MOHHOM IIPaBe PETYIMPOBAHUE B LIEJOM U KaXKJasi KOJUIM3MOHHAs HOpMA B
OTJEJILHOCTH HAIPaBJIEHbI Ha BEIOOP MEXTY MMPABOM CTPAHbI CyJla U MPABOM,
JEUCTBYIOIIMM B UHOCTPAHHOM I'OCYIapCTBE




[To Bonpocam MI'TIIT npuHATO 1OCTATOYHO OOJIBIIIOE KOJIMYECTBO YHUBEPCAJIbHBIX U
PEeruoHaJbHbIX MEXKAYHAPOAHBIX KOHBeHIUI. K yHUBEpCAIIBHBIM OTHOCATCS:

1
2.

["aarckast KOHBEHIIUS IO BOPOCAM I'PaXIaHCKOro npouecca 1954 r.;

KoHBeH1IMs1, OTMEHSIIOMIAs TPEOOBAHUE JIETaln3alMi HHOCTPAHHBIX O(DUIIMATIBHBIX
IOKyMeHTOB 1961 1;

KoHBeHI1IMS 0 BpyUYEHUH 34 TPaHUILICH CyIeOHbIX U BHECYIEOHBIX IOKYMEHTOB MO
IpaXXJaHCKUM HWJIM TOPTOBBIM niesiam 1965 r;

KoHBEHIIHS 0 MOJIyYEHUH 3a TPAHUILIEH T0KA3aTeIbCTB MO TPAXKAAHCKUM WIIM TOPTOBBIM
nemam 1970 .

JIyranckas kouBeHuusi EACT o ropucaukiuuu, Ipu3HaHUU U IPUBEAECHHUE B UCTIOJIHEHUE
CYAEOHBIX PEMICHUN MO TPAXKAAHCKUM U TOProBbIM JenaM 1988 1.

[IpuMepOM peruoHaJIbLHOI0 COTPYIHHYECTBA rocynapcts no Bonpocam MITIII saBisiroTes
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KoHBeHIM 0 MPaBOBOM MOMOIIM Y MPABOBBIX OTHOIECHUSX IO TPAXKAAHCKAM, CEMEUHBIM H
YIOJIOBHBIM zenaM 1993 1,

[Iporokon k 3tort Koueniuu 1997 r.; KoHBeHIM 0 IpaBOBOM MOMOIIM Y MPABOBBIX
OTHOILIEHUSX MO IPaKJaHCKUM, CEMENHBIM U yroioBHbIM fesiam 2002 r. (KummneBckast
KOHBEHIIUS);

CornanieHue 0 NOpsAKe pa3pelieHus CIOPOB, CBI3aHHBIX C OCYIIECTBICHUEM XO3MCTBEHHOM
nesreapbHocTu, 1992 r;

CormnaiieHue o NopsAIKe B3aMMHOTO UCIOJHEHUS PEIICHU apOUTPaXKHbIX, XO35IMCTBEHHBIX U
SKOHOMHUYECKHX CYJOB Ha TEPPUTOPHUSAX TOCyIapcTB — y4acTHUKOB ConpyxecTtsa 1998 r.




Mescoynapoonoe uacmuoe npago (MYII) - smo xomnnexcnas npasosas cucmema,
00beOUHAIOUAs HOPMbL HAUUOHATIbHO20 (8HYMPU20CYOAPCHBEHHO20)
3AKOHOO0AMeNbCmea, MeXCOYHAPOOHBIX 002080P08 U 0ObIYAE8, KOMOPbLE Pe)IUpPYOm
UMYUeCmeeHHble U TUYHble HeUMY U eCNBeHHble OMHOULEHUS,, OCTONCHEHHbLE
UHOCMPAHHBIM dNIeMEeHMOM (MO eCib OMHOUEHUS MEeHCOYHAPOOHO20 Xapakmepa), ¢
HOMOWbIO KOJLIUBUOHHO-NPABOBO20 U MAMEPUATIbHO-NPABOBO20 MEMOO08.

IIpeamMeToM MeXIyHAPOAHOTO YaCTHOTO IIpaBa SABJISIETCS PEryIMPOBaHUE TPaXKIaHCKO-

IIPABOBBIX OTHOIICHUM, OCIOKHEHHBIX HHOCTPAHHBIM JIEMEHTOM.

MekayHapoaHOe YacTHOE MPaBo:

* peryampyer 4acTHOIPABOBBIC OTHOIICHHUS (OTHOIICHHUS IPakIaHCKO-IIPAaBOBOTO
XapaKkTepa B ITUPOKOM CMBICIIE CJIOBA), BOSHUKAIOIIKE B YCIOBHAX MEXKIYHAPOIHOM
KU3HU (OCIIOKHEHHBIC HHOCTPAHHBIM 3JIEMEHTOM);

* UMMEET CBOM MPEAMET U CBOM METOJI PETYIMPOBAHUS,

* SABJIAETCA KOMIUICKCHOW MPABOBOM CUCTEMOM, COCTOAIIEN U3 KOJUIM3UOHHBIX U
MaTepHUaTbHO-IIPABOBBIX HOPM HECKOJBKUX OTpaciiei mpasa;

* 00BEAUHSICT UHCTUTYTHI, IBJISIONMIAECS CBOSOOPA3HBIM IIPOIOIKEHUEM HHCTUTYTOB
4aCTHOTO (rpakJIaHCKOT0, CEMEHHOT0, TPYAOBOTO0) IIpaBa, B ONPEACICHHON Mepe
MIPOU3BOAHBIC OT MOCJIEAHNX, OHU HE CIIMBAIOTCS C HUMH U HE PACTBOPSIOTCS B HUX;

* TECHO CBS3aHO C MEKJTYHAPOIHBIM MyOINYHBIM IPABOM, HO HE SIBJISETCS €ro
YacThIO.




Mesrcoynapoonoe uacmuoe npago perynupyeT rpaxIaHCKO-IIPABOBbIE OTHOIIECHUS MEXTY
(U3NUECKUMU U FOPUIUYECKUMH JINI[AMH, BOSHUKAIOIIIUE B YCIOBUIX MEKTYHAPOIHOTO
OOILIeHUS.

Baotcneiiwum npusnakom MEXKITYHAPOJHOTO YACTHOTO MPABA ABIACTCS HATMYUE
WHOCTPAHHOTI'O 3JIEMEHTA B TPABOOTHOIIEHUH.

J17151 BOSHUKHOBEHHUSI MEAKAYHAPOIAHBIX YACTHONPABOBbIX OTHOIIEHUM I0CTATOYHO
OJTHOTO M3 YKA3aHHBIX BUJOB MHOCTPAHHOTO 31eMeHTa. HO 4acTo B MpaBOOTHOIIEHUH OHU
COYETAKOTCS.

Hanpumep, nocne cMepT HHOCTPAHHOTO TPAXIaHMWHA 33 TPAHULIEH OCTAJIOCh UMYIIECTBO,
HACJIETHUKOM KOTOPOTO sBisieTcs rpaxaanud Pecnyonuku benapyce (ropuaunyeckuil pakt
- CMEPTh rpaKJJaHNHA - ITPOU3OIIIEIT 32 TPAHULIEH, TJI€ HAXOAUTCS U OOBEKT -
HACJIECJCTBEHHAsI Macca).

Meowcoynapoonvie uacmnonpasogvie OTHOIIEHUSI OYE€Hb pa3HOOOpa3Hbl. OHU MOTYT OBITh
rpaXJaHCKUMH, OpaYHO-CEMEUHBIMU, TPYAOBBIMH, ((UHAHCOBBIMHU.

C y4eToM H3J10’)KEHHOTO B OOIIEM BHJIE MEKIYHAPOIHOE YACTHOE MTPABO MOKHO
ONPENEIIUTh KAK COBOKYITHOCTb FOPUINYECKAX HOPM, PETYIUPYIOIINAX TPAXKIAHCKO-
IPaBOBBIE, OPAYHO-CEMENHBIC, TPYAOBBIE U MHBIE OTHOILICHUS C HHOCTPAHHBIM 3JIEMEHTOM.
B ropuanueckoi auteparype TepMUH "mexcoynapoonoe ywacmmuoe npaeo’’ BnepBbie ObLI
yIOTPEOJICH aMEPUKAHCKUM IOpUCTOM /acozedhom Cmopu B padote "KomMeHTapum K
WHOCTPAaHHOMY U BHYTPEHHEMY KOH(IIMKTHOMY npaBy" (1834 r.).




[Ipu Bcem MHOrooOpa3uu NoAX0A0B K ONMPEAECICHUIO MPABOBOM MPUPOABI MEKIYHAPOIHOIO
rpamIaHcKoro npouecca B Hayke MYII BbIAETAIOTCA €0 HECKOJIBKO OTIHYUTEIbHbIX
IPU3HAKOB, KOTOPbIEC B TOW UM UHOW CTEIICHU MOAIEPKUBAKTCSA BCEMU YUEHBIMU:

1

MEXIYHAPOAHBIN T'PAXKIAHCKAN ITPOLIECC HOCUT IMYOJUYHO-TIPABOBOM XapaKTep,
MOCKOJIbKY OH MPEACTABIISIET COOOM BIACTHYIO I€SITEIbHOCTh TOCYaPCTBEHHBIX OPTaHOB —
CYA0B — 10 OTIIPABJICHUIO NMPABOCYANSA 10 TPAHCTPAHUYHBIM I'PAXKIAHCKUM Aeam. Bee
YYaCTHHUKHU IPOLECCA, B TOM YUCIIE HHOCTPAHHBIE JIML[A, BCETAA HAXOIATCS B IOPUIAUYECKOM
MIOAYUHEHUH 10 OTHOLIEHUIO K CYJaM;

HECMOTPS Ha TO, YTO CYJ Ka)JI0r0 TOCYIapCTBa OTIPABIISIET IPABOCYAUE IO CBOUM
IpoLECCyaabHbIM IPABOBBIM HOPMaM, MEXKIYHAPOAHbINA IPAKIAHCKUN ITPOLIECC 10 CBOEMY
COJICPKAHUIO HOCHUT IKCTEPPUTOPHUATBLHBIN XapaKTep. DTO BhIPAXKAECTCS B HEU30€KHOM
B3aMMOCBSI3HM ¥ B3aMMO3aBUCHUMOCTH KaK Cy[I€OHbIX CUCTEM Pa3HbIX TOCYIApCTB, TAK U UX
IIPABOBBIX CUCTEM IPU PACCMOTPEHUM KAXKIOTO TPAHCTPAHUYHOI'O TPAXKIAHCKOTO JIea
(IpUMEHEHNE HHOCTPAHHOTO IPaBa K CHOPHOMY MaTE€pUaIbHOMY OTHOIIICHUIO; BbI1aya
CyA€OHOTO MOPYYEHHUSI O IOMPOCE CBUAECTENSA, HAXOASIIIETOCs 3a PyOeKOM; UCTIOJIHEHHE Ha
CBOEU TEPPUTOPUU PEUICHHUS, BBIHECEHHOTO MHOCTPAHHBIM CYJIOM U TIp.);

HOPMBbI MEKIYHAPOAHOI0 IPAKIAHCKOIO MPOLECCca COAEPKATCS KaK B MEKIYHAPOIHBIX
JIOTOBOPAX, TAK U B HALIMOHAJIBHOM 3aKOHOJIATEIbCTBE KaXI0T0 TOCY1apCTBa;

KOHEYHOM LEJbI0 MEKIYHAPOAHOI0 IPAKIAHCKOIO NPOLECCa ABJISETCS pa3pelIcHUE
TPAHCTPAHUYHBIX CIIOPOB, 4 TAKKE UHBIX BOIPOCOB YACTHOIIPABOBOIO XapaKrepa,
OTHOCSIIMNXCS K KOMIIETEHIIUHA TOCYIapCTBEHHBIX CYJIOB.




MI'IIII npeacraBiseT coOOM YacTh HAIIMOHAIFHOIO IPakAAHCKOTO IMpoliecca,
CBS3aHHYIO C pa30MpaTebCTBOM I'PaKJaHCKO-TIPABOBBIX CIIOPOB C HHOCTPAHHBIM
3JIEMEHTOM.

B kazaxcranckou nnpaBoBou noktpune MI'TIII nosroe Bpemsi cuuTancs 4acTbio
Hayku MYII u BriIro4asics B €ro CTpyKTypy. 9Ta TOYKa 3p€HUs 10 CUX OP
MIPUCYTCTBYET B OTEUECTBEHHOU MPpaBOBOM Hayke. JlencrBurenbno, MUII u
MI'IIII umeroT o011Iee MPOUCXOKICHIE, TECHOE B3aUMOICHCTBUE U
B3anmMo3aBucumMoctb. B MUII u MI'IIII neiicTByr0T 00IIMe MaTepraibHO-
MIPABOBbBIE, KOJUTM3UOHHBIE U MPOLECCYAIbHBIE MHCTUTYThI: HAIIMOHAIBHBIN PEKUM
B cdhepe TpakJaHCKON U IpakIaHCKOM IPOoIiecCyalbHOM MPaBOCIOCOOHOCTH;
MMMYHHUTET rOCyIapCTBa B IPak/IaHCKOM IPOIECCE U €r0 COOCTBEHHOCTH B
rpakJaHCKOM MpaBe; MPUMEHEHHNE OTOBOPKH O MMYOIMYHOM MOPSJIKE; IPUHITUIT
B3aMMHOCTH M IIPaBo Ha peropcuu. OIHAKO BCE 3TO HE AAET OCHOBAHUM JJIsl
o0benuaennss MYII u MI'TIII. 1x B3auMocCBsI3b ¥ B3aMO3aBUCUMOCThD
oueBuiHBI, HO MUII npeacraBiaseT co0oi caMOCTOSTEIbHYIO OTpacib MpaBa, a
MI'TII BXOOUT B CTPYKTYPY HALMOHAIBHOIO IrpaxkaaHckoro npouecca. MUII u
MI'TIII SBISIOTCS CaMOCTOSATEIBHBIMUA M 000COOJICHHBIMU OTPACIISIMU IIpaBa U
IIPABOBOM HAYKH.




