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HopmaTtusHasa cucrema

MEKIYHAPOJHOTO IIpaBa




YTo ecTh crucTeMa mpasa?

00BEKTHBHO-CYILECTBYIOIIAS [IEJIOCTHOCTD
BHYTPEHHE B3aMOCBSI3aHHbBIX 3JIEMEHTOB:
OOIeNpHU3HAHHBIX IIPUHITUIIOB MEXKAYHAPOAHOTO
IIpaBa, IOTOBOPHBIX 1 OOBIYHBIX TPABOBBIX HOPM,

oTpacjeu U UHCTUTYTOB MII 1 MHBIX HCTOUHHUKOB
(FO.M.Koaocos)

pacmupenenenue HopMm MII mo nHcTuTyTaMm,
OTPaCJIAM U IIOJOTPACSAM C YUYETOM HX
B3alIMOCBSI3H1, 00yCJIOBINBAIOIIEN 1eJ0CcTHOCTD MII



[IpaBusIa MoBeIeHNS TOCYAAPCTB U JIPYTUX CYObEKTOB
MesKIYHapOJHOTO IIpaBa, yCTaHABJINBaeMble CAMUMH CyObeKTaMU
MII u BhIOJIHSIEMbIE UM JOOPOBOJILHO UJIN MPU HEOOXOAUMOCTH C
IIOMOIIbI0 0COO0T0 BU/Ia MPUHYKIeHUA (MHAUBUAYAILHO UIU
KOJIJIEKTUBHO, HEIIOCPEJACTBEHHO UJIN Yepe3 CO3/JaHHbIE UMU
MesKIyHapOJHbIE MEeXaHHU3MbI).

Copep:kaHue — MEKAYHAPOJHO-IIPABOBOE 00A3aTE/IbCTBO —
yperyJIMpoBaHHOE HOPMOI MEXKAYHAPOSHOTO MIPpaBa OTHOIIIEHHE
MEXKy YIaCTHUKaMU MeKIOCyJapCTBEHHOTO OOIIEHMs, B CHLTY
KOTOPOTO O/THA U3 €r0 CTOPOH 00sA3YETCsI INOO COBEPIIUTD B II0JIb3Y
JIPYTO CTOPOHBI OIIPE/IETIEHHBIE IENCTBUS, JIMOO BO3/IEPKATHCA OT
X COBEPIIIEeHN, a Apyras CTOPOHA BIIpaBe Tpe6OBaTb OT IIEPBOU
VICIIOJITHEHU S JaHHOTO 0043aTeJIbCTBA.

Crpykrypa HOpMBI I1paBa B MII — TeopeTudecKu TpaAUIIMOHHAA.



ITo popMme 3akpelieHus: JOTOBOPHbIE, OObIUHLIE;
ITo xapakTepy HOpM: MaTepHaJbHbIE, IPOIECCYATIbHBIE;
ITo 0bs3aTeIbHOCTH: TBEPAOE IPABO, MATKOE MIPABO;

OT BJIMAHUA HOPM Ha MEXIYHAPOJHOE
IIPABOTBOPYECTBO: HOPMBbI-I€JIN; HOPMbI-ITPUHITUIIBI;
nHble HOpMEBI MI1;

IIo KoJIM4eCTBY YUHaCTHUKOB: MHOT'OCTOPOHHUE;
JIBYCTOPOHHUE;

I1Io cyObeKTUBHO-TEPPUTOPUATIBLHOM chepe IEUCTBUA:
YHUBEDPCAJIbHbIE, DPETUOHAJIbHBIE, JIOKAJIbHBIE;

I1o ropuagnUecKou cuie: UMIEPATUBHBIE;
IVICIIO3UTHUBHBIE;

ITo xapakTepy cyObEKTUBHBIX IPaB U 00A3aHHOCTEM:
00s3bIBAIOIIIYE; 3aPEIAI0IIYE; YITIPABOMOYHUBAIOIITHE.



HOpMa, KOTopasi IPUHUMAETCA U IPU3HAETC MeFKTYHAPOAHBIM COO0IIECTBOM IOCy/1apCTBB
11eJI0M, KaK HOpMa, OTKJIOHEHHE OT KOTOPOU HEJOIYCTUMO U KOTOPasi MOKET ObITh
M3MeHEHAa TOJIbKO MocIeayIome HopMou obiiero MII, HocsAeln Takou ke xapakrep (CT.
53 BK 1969 1.).

XapaKTEepUCTUKMU:

yHUBepCaJIbHBI (pacipocTpaHseTcs Ha Bcex cyobekToB MII, Ha Bce OTHOIIIEHMS);

BCE MHbIE HOPMBI IOJIKHBI COOTBETCTBOBAThL HOpMaM Jus cogens. MHaue —
HegencrBuresibHBI (BK, ¢T1.53);

M.0. oTMeHeHa TOJIbKO IIocjeaylolleii Hopmoii oomiero MII, HocsAIel TaKoH »Ke XapaKkTep
(BK., cT.53

Hmeet obpaTHyIo cuity (IIpu MOABJIEHUN HOBOM — IIPOTUBOPEYAIIe el HHbIe HOPMBbI
yTpadyuBaior cuiy), BK, cT.64

Case law: koHCy/IbTaTUBHBIE 3aKIioueHus «O MeXAyHapoaHO-IIPaBOBOM craTyce FOro-
3anagHoul AQpuku» 1950 T.; «O TOTKOBAaHUU MUPHBIX JJOTOBOPOB ¢ boarapueu, Benrpuei
1 Pymbiaueii» 1950 T.; Barcelona Traction 1970 r.; f1e10 0 3axBaTe 3aJI0’KHUKOB B Terepane
1980 r.; Legality of the Use or threat of Nuclear Weapons 1996. oco6bie MHeHUsI cyzieii H.
Cunrxa u Cer-Kamapa 110 /iesty 0 BOEHHOUM U KBa3U BOEHHOU JI€STEJIbHOCTU B U IIPOTUB
Huxkaparya 1986 r., cyzeit b. Cummbl, Kynmanca, Enapabu no aeiy 00 yHUUTOXKEeHUH

Hpauckux HePTAHBIX I1aTPOpM 1980 T., cyabpu Enapabu 1mo Jiery 0 CTPOUTEILCTBE CTEHBI B
ITasiectuHe 2003 T.



O0s13aTeIbCTBA, B BLIIOJTHEHNUHN KOTOPBIX
3aHTEPECOBAHO Bce MUPOBOE COODIIECTBO.

IToaxoapl pa3IndHbI B 3aBUCUMOCTH OT IIEJIEU:
COTPYTHUUYECTBO WUJIH IIPUBJIEUEHHUE K
OTBETCTBEHHOCTU.

Case law: Barselona Traction 1970

KMII — PykoBoacTBo 1o ¢pparmenranuu MII, 11.37,
38



He npeapelraeT Bonpoca IPUMEHUMOCTH KOHKPETHBIX
HOPM
Hopwmpsl jus cogens
ob0s13aTesIbCTBA erga omnes (B y3KOM IOHUMAaHUN);

YeraB OOH (cT.103) «B mom cayuae, ko2da
obszamenvcmea YaeHos OpeaHu3auuu no
HacmosaweMy Yemasy okaxcymes 8 npomueopevull C ux
oba3amenvcmesamu no KaKkomy-aubo opy2omy
MeHCOYHAPOOHOMY CO2AAUIEHUIO, NPeUMYUIECTNBEHHYIO
cuay umerom ob6a3amenvbcmeda no Hacmosuemy
Yemasy»

OOBIYHBIE HOPMbI, JOTOBOPHBIE HOPMBI



M CTOUYHHUKU MEXKyHAPOIHOTO

IIpaBa




«CyJ1 IprMeHseT...

a) MeXKJIyHapogHble KOHBEHIIUU, KaK 00II1e, TaK U
cIieliiajabHble, YCTaHABJINBAIOIIYe IIpaBUjia, ONpeaeIeHHO
IIPU3HAHHEBIE CIIOPSIIMME FOCyJapCcTBaMu;

b) MexxayHapoHBIN 00bIYal KaK JOKa3aTeJIbCTBO BCEOOIen
IIPAKTUKU, IIPU3HAHHOM B KaUueCTBE IPAaBOBOW HOPMBI;

c) oO1IMe IPUHIUIIBI IpaBa, MPU3HAHHBIE IIMBUIN30BaHHBIMU
HaIlUsIMU,;

d) ¢ oroBOpKOIi, yKa3aHHOM B CTaThe 59, Cy/IEOHbIE PENIEHUS U
JOKTPHUHBI HanboJiee KBaTN(UITUPOBAHHBIX CIIEIIUAJINCTOB II0
IyOJIMIHOMY IIPaBy Pa3/IMUHBIX HAITUN B KQUECTBE
BCIIOMOTaTeIbHOTO CPEeJICTBA JJISA OIpeeIeHUs IIPaBOBBIX
HOPM».



(popmMa CylecTBOBAHUA MEXKAYHAPOAJHO-IIPABOBbIX
HOPM, B KOTOPOM BbIPa:KE€HBI COTJIACOBAHHBIE CAMUMU
cyobpexktamu MII mpaBuia moBeieHUs -- , KOHEUHOE
BOILJIOIIlEHE HOPMOTBOPYECKOI'O IIPOIIECCa.

IToxxonbl: popMabHBIN U MaTepUAJIbHBIN;

Pa3imyaroT: NICTOYHUKY IPABA; UICTOYHUKU 00S3aTEsIbCTB.
Kiaccupukanus:

- OcHoBHbie (M1, MO);

- Bcmomoraresbable (pe3ostonuu MIIO, pemenus MC,
IIPUHIIUIIBI [IPaBa, IIPU3HAHHBIE IITUBUJIN30BAHHBIMU
HaITMSIMU; IOKTPHUHA; OTHOCTOPOHHUE aKThI TOCY/IapCTB)



SIBHO BBIPaXKEHHOE coTJlacue MexKAy CyObeKTaMuU
MEZK/TyHapOJTHOTO IIPaBa O CO3Z[aHUU IOPUTUYECKU
00s3aTeIbHOU JUUTsI HUX MEK/TyHapOHO- IIPABOBOI HOPMBI,
OIIpeneAIole ux B3auMHble IpaBa 1 obs3aHHoCcTU (BK
1960r., CT.1)

Kogudukanus:
BK o mpaBe MexxaAyHapOgHBIX JOTOBOPOB 1969 T.

BK o mpaBe MexxkaAyHapOAHBIX JOTOBOPOB MEXKIY
rocyZlapcTBaMu U MeKAyHapOJHBIMU OPraHU3aMUAMU UIIH
MEKIY MEXTYHAPOAHBIMH OpraHu3anusaMu 1986 T.

KMII.

C 2008 r. BiusgHue nocaenywinux MII u nociemyoien
IIPAKTHUKU Ha TOJIKOBaHUE M/I.

C 2012 r. — BpeMeHHOe npuMeHeHue M/



JI106011 mpaBoMepHbIi M]I — ucrounuk MII;
HaunmeHnosanue Jiro0oe;

OcHOBHOM nCcTOUHUK MII

dbukcupyeT TOuHbIE (KOHKPETHBIE) ITpaBa U 0013aHHOCTH,

JlaeT BO3MOKHOCTD 3HATh U KOHTPOJIMPOBATh IIpaBa 1
00s13aHHOCTH.

ABHO BBIpakeHa BOJIsA, OBITH CBSI3aHHBIM JOTOBOPOM
(0bs13aTesieH TOJILKO J1A YYaCTHUKOB). Hek. TOBOPSAT 0 TOM,
YTO YCTHBIE COTJIAllIeHUsI HECYT TOJIbKO MOPaJbHYIO HAIPy3KY.

MOKHO OIIPEeZIEJIUTD ATy BCTYIJIEHUS B CHJIIY JJISI KOHKD.
I'ocymapersa (? C CHIY)

Jlerue nqokasath Hajimuue 00sI3aTeIbCTB — BaskHO, Hamp. Ilpu
obpammenuu B cyabl (QxoHomuueckuii Cyyn CHI'- ToJibKo
IIMCbMEHHBbIE HOPMBI — OCHOBaHHME JIJIsI IOJIaUH )



IIpakTHrKa rocyzapcTs, Ipu3HaBaeMasi MU B KAUeCTBe
00s3aTeJIbHOU 1A ce0A.
JJIEMEHTHI:

IIpaKTHKa rocyaapcTs (eguHooOpa3Hasi, MOBTOPsIoasics,
IJIUTEJIbHASA)

IIpU3HaHue 00sA3aTeIbHON 1 cebsI— opinio juris

Koandukamusa (KMII )
1950 T. — BBIBOJIbI 00 YCTaHOBJIEHUHU COAEPKAaHMUS OOBIUYHBIX
HOPM MEXIYHApOAHOIro mpaBa
C2012T. — Hz[eHTI/I%)HKauHH CYIIIECTBOBAHMU S

MesKIYHapOJHBIX 00bIdaeB (mpoiiecc poOpMUPOBAHUS U
onpeneaeHue pakTa CylleCTBOBAHMIA).



Oo11iee:
cojiep:kat obs3aTeIbHble HOPMBI;
obecIeunBaIoTCA MEKAYHAPOAHO-ITPABOBBIM HPUHYK/IEHHUEM;
00J1a/1al0T paBHOI MPaBOBOU CHJIOM.

PasnuuHoe
CJIOZKHO YCTAHOBUTH MOMEHT BO3SHUKHOBEHUA
YacTto HOpMBI He KOHKPETHEI

Boznukaert post facto (M m.6. KoqudHUIIUPYIOIIMM — CO37aBaTh
HOBbIE HOPMBI)

M/ M. kKoaudUIMPOBaTh CyIIeCTBYIOMUN 00bryaii, OObIuyai M.
yTOuUHATH M/

M/I — BO3HHKAET MOCPEJICTBOM JE€MCTBUSI, OObIUal —/IENCTBUS U
0e3/1eruCTBUA



pacta sunt servanda;

lex speciali derogat generali;

lex posterior derogat priori;

nemo plus juris transferre potest quam ipse habet
He00OX0JIUMOCTh



He gaBigroTcsad UCTOUHHUKOM Stricto sensu

MoTryT ABJIATHCSI UCTOUHUKOM MeEXKIyHaPOIHBIX
00sa3aTenbeTB (00s3aTeIbHBIE, KBA3H-
00s3aTeIbHbIE).

HrpaioT Ba:KHYIO POJib B (DOPMUPOBAHUU
MeKayHapOAHBIX 00bIuaeB U kogudukamyuu MII.



JIOIOJTHUTEIbHBIE CPEACTBA IIPHU OIIPEAeJIEHUN
cyirecTBoBanusda Hopm MII.

BcnmomoraresibHad poJib B IIPOIiecce
HOPMOOOpa30BaHUSI.



Kopudpukanua — KMII PykoBojsiie MpUHIIUIIBI 110
OJHOCTOPOHHHMM aKTaM I'OCyZapCcTB, CIIOCOOHBIM
co3/iaBaTh IIPaBOBbIE 00s13aTEILCTBA 2006T.

[IIupoxkuy moaxo4 — HOYTHU BCE, UTO JIE€JIAET
rOCyJapcCTBO;

Y3Ku# moaxoj; — OHOCTOPOHHUE aKThl TOCYJAPCTB,
KOTOPBIE MOTYT BbI3bIBATh IIPABOBbBIE IIOCJIECTBUA.

Case law
North Sea continental shelf case 1969
Nuclear tests case 1974



J1. OBITH cAieTaHbI ITyOJIMYHO
C IIeJIBLIO B3ATH Ha ce0a 00ga3aTeILCTBA

IIOPOK/IAET PeaKIIUI0 — MHbIE TOCyfapcTBa MPUHUMAIOT UX BO
BHUMAaHMeE + IMoJararTcsa Ha Hux [ Takue rocyziapcraa
BIIpaBe TPeOOBATh UCIIOJTHEHUS 0013aTEbCTB

M.0. MICbMEHHBIMHU U YCTHbBIMHA
CAcJiaHbl YIIOJIHOMOYEHHbIM IIPDEACTABUTEIEM BJIACTH

azipecaT — 1 TOCyZIapCTBO, HECKOJIbKO, MHP. COODIIIECTBO B
II€JIOM

71.0. U3JI0KEHO B YETKUX (POPMYJIUPOBKAX

HEe MOTYT IPOTHUBOPEYUTh UMIIepaTuBHON HOpMe MII

€CJIN B35JI — HEJIb3A B OJHOCTOPOHHEM ITOPA/IKE OTKA3aThCH
IIOPOXKJAeT MpaBa TOJIBKO AJIA ce0s1, He MOKET JIJIsl APYTUX



Koaudukamnust

MEKIYHAPOJHOTO IIpaBa




Komudukanua MII — dopmyanpoBaHue u
cUcTeMaTU3alisd HOPM MeKIyHAapPOJHOTO IIpaBa B
00J1aCTsX, B KOTOPHIX y2Ke UMeeTCs 3HaunuTeJIbHasA
[IPAKTHUKA I'OCYyJapCTB, IIpeleeHThl U JOKTPHUHA
(YcraB KMII OOH, crt. 15)

IIporpeccuBHOe pa3zButue MII — pazpaboTrka
IIPOEKTa KOHBEHIIUH 10 BOIIPOCaM, KOTOPEIE HE
yperyaupoBaHbl MII niyu mo KOTOpPBIM IIpaBo HE

JTOCTaTOYHO PA3BUTO B IPAKTHKE rocygapcTs (Ycras
KMII, cT.15)



Kiaccupukanusa

® OdunuanpHasd:
o raasHble opranbl OOH (I'A OOH, 9KOCOC)

o cnenuaabHble opraabl (KMII OOH, Illecroit komuTter I'A OOH
(110 mpaBOBBIM BOIIPOCaM))

o BpeMeHHbIe oprabl (ad hoc komuret, yupesxxaenubiii 'A OOH
pe3. 51/210 1996 T. 10 60phOE ¢ TEPPOPUZMOM— JIEHUCTBYET C
1997 I. ; -cHenuaJabHbI KoMUTET 110 YcTraBy OOH u yKpenieHuo
posin Opranusanuu — ¢ 1975 I. ; - komuTeT Ad hoc 1o yrosmoBHOM
oTBeTCcTBEHHOCTHU nepcoHasia OOH 1 3KCIIEPTOB MUCCHU — C
2007 TI.; - komuTeT Ad hoc OOH 1o ocyIecTBIeHHIO IIPaBOCY/IHS
— ¢ 2008T.)

© JoxTpuHanabHas (HeodumaabHasl)
o JloKTpuHa;

o HenpasurenbcTBeHHBIE opranuszanuu: MAMII; UMII; EAMII;
MCOII u nipou.




Bwieoodvt KMII no npob.aeme ¢ppasmenmavuul
Mexnc0yHapodHo20 npasa 2006 2.

ITPHUYHNHBI

YBesmueHne KOJIMYeCTBA IIPABOBBIX HOPM U HX
KOJIJIN3UOHHOCTD;

Cozpmanue crenuaJabHbIX aBTOHOMHBIX PEKHMOB
(mpaBo EC, cucrema JloroBopa 06 AHTapKTHKE)

KOJIJIM3UU: - MCTOUHUKH IIPaBa; - IIpaBOBbIE HOPMBI; -
ropucauknusa OPC; - pelnenus cygeOHbIX OPraHOB.



I Onpezesiser nmpasuiia IPUMEHUMOCTH IIPAaBOBBIX
HOPM !

OOmIre IPUHIIUIIEI:

Lex specialis derogat generali

Lex posterior derogat priori

[IpumaT onpejesisseTcsi OTHOCUTEILHO HOPM C OJHUM
IIpeIMETOM PETYJINPOBAHUA



Lex specialis — HOpMBbI, KOTOPEIE cOZep-KaT OoJiee Y3Koe U
KOHKPETHOE peryJIipoBaHue JU00 peryaupyrolme
OTHOIIIEHUA MEXK Ty 00Jiee Y3KUM KPYTOM rOCyapCTB.
(11. 11, 14 BeIBOZIOB)

OBbIYHO:
M/ B otHOmenun MO — lex specialis
MecTHbIE 00bIYaN — IIPUOPUTET IePe] YHUBEPCATbHBIMUI

J1oroBOpEI ¢ OoJiee Y3KUM YiIeHCTBOM — npuoputeT M/I ¢
0oJiee MIUPOKUM UJIEHCTBOM

lex posterior generalis non derogate priori speciali



- B ciry4ae 1po0esios B criennaabHoM Tpase (BeiBogsr KMII, 1. 15) (B Tom
yrcJie JJis TOJIKOBaHMSI TEPMUHOB, KaKUX JINOO CUTYaIlH,
HEIIOCPEACTBEHHO He IMMPeAyCMOTPEHHBIX COOTBETCTBYIOIIIUM JOTOBOPOM (1I.
193));

- B CJly4ae HEBO3MOKHOCTH PHMEHEeHHs CIIeIHaIbHOTO PesKUMa (1. 16)

- TAKOW IIPUOPUTET MPSMO BBITEKAET U3 (POPMBI WJIH IIPUPO/IBI OOIIETO
nmpaBa (ecjiu OTKJIOHEeHMe 3anpeleHo M/I nin kak uMnepaTuBHON HOPMOU
MII);

- KOTJa IpUMeHeHNe CHeluaIbHbIX HOPM MOXKeT MPEIIATCTBOBATD Ie/IU
o0111ero0 IIpana;

- KOT'/ja CIIeIaJIbHOE MPaBO MOXKET IIPUUYNHUTD YIIepO IIpaBaM TPEThUX
rOCy/IapCTB;

- KOT'/ja CIeIlaIbHble HOPMbI OKaKyT HETaTUBHOE BINUsSHUE Ha OajlaHC
IpaB U 00s13aHHOCTEN, ycTaHOBAeHHBIX 001muM MII (11. 10)

- 1J1s1 peryJINPOBAHUSA IIPAaBOOTHOIIIEHNH MEXK/Iy TOCyJapCTBAMU, HE
YYACTBYIOIIIUMH B JIOTOBOPE, a TAKKE MEXKY TOCYIapCTBOM-Y4aCTHUKOM
JIOTOBOPA U TOCY/IapCTBOM, HE YUaCTBYIOIIIUM B HEM.



