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B MYl ko/1/1m3u0oHHasa HopMa —3TO «KOHKYPEHLUUSA>» NpaBOBbIX

CUCTEM, OAHOBPEMEHHO NPETEHAYIOWMX HA perynmpoBaHne oaHUX
N TeX Xe 06LIECTBEHHbIX OTHOLUIEHWNIN, YCTPAHSETCS rMNaBHbIM
obpa3oM npu noMoLLu KOMTU3UOHHbIX HOpM. [1log HUMK B
MeXayHapoAHOM YacTHOM npaBe 06blYHO NMOHMMAKOTCA NpaBuia
noBeAEeHNS, YCTaHaBAMBatoLWMe, NpPaBoO Kakoro rocyaapcrea

OOJI>)KHO 6bITb NnMpMMEHEHO K AdHHOMY KOHKPETHOMY
NMPaBOOTHOLLEHWNIO.




5. IlonsiTie M CTPYKTYPA KOJUIH3HOHHBIX HOPM

KONNMU3UOHHASA HOPMA

Hopma MUY GnaHkeTHOro xapakTepa, KoTopas He peliaeT Bonpoc no CyLecTsy,
a OTCbiNaeT k-marepuanbHbIM HOpMam KOHKPETHOIO fpasonopsaka

v 44

/’;;Tom U3 fBYX
1 unememoe

o6bem - npueska -
3T0 YacTb, KOTOPas YKa3blBAET Ha OTHO- 3T0 4aCTb, KOTOPas COAEPXKUT OCHOBA-
LEHUs rpaXaaHCKo-NPaBOBOro XxapakTe- HUS (NpU3HaKK, KpUTEpPUM) onpeaene-

Pa, K KOTOpPbIM 3Ta HOPpMa NPUMEHAETCA HWA NPUMEHUMOro npaea




Ha nepBbin B3rns4, MOXET nokKasaTbCHd, UYTO C
TOYKN 3PEHUS CTPYKTYPbl KOJISIM3NOHHbIE
HOPMbl CYLLLECTBEHHO OT/INYAOTCA OT 06bIYHbIX
NpaBOBbIX HOPM, KOTOPpble COCTOSAT, KakK
npaBui0, B Pa3/iIN4HbIX COYETaHUAX U3
rmnoTte3bl (ycnoBusa npmMMeHeHna HOPMblI),
ancriosnumm (cobcrteeHHO npaBuna
noeeAeHns) U caHkuum (Mepbl
NpuHyXxaeHus). OaHako npn 6onee
TLWATe/IbHOM aHanm3e 3TOro BOnpoca
HETPYAHO 3aMEeTUTb, YTO CYLLECTBYET MHOIO
obuiero Mmexay rmrnoreson o6bIYHON HOPMBbI
npaBa n o06bLeMoM HOPMbI KOJIJTUSNOHHOWN, C
OAHOW CTOPOHbI, paBHO KakK U Mexay
ANCNO3UNLMEN U MPUBA3KON 3TUX NPaBUJI
noBeaeHuns, c Apyrou.



Y KONAN3NOHHON HOPMBI
CYLLECTBYET U TpEeTUNn
SNEeMeHT — CaHKLIuS,
KOTOpas nexuT B cpepe
LUBUNNCTUNYECKNX
oTpacien HauMoHaIbHOro
NnpaBa COOTBETCTBYHOLLEro
rocyaapcrtea (HanpuMmep,
NpU3HaHMWe cornaweHuns
CTOPOH O BblbOpe npasa
HeAeNCTBUTENbHbIM).
Takmm obpa3oM, KaK U
obblyHasaA HopMa npasa,
nornyeckas KomM3noHHas
HOpMa UMeeT TPEeEXUIEHHYIO

CTPYKTYPY.




Buabl KOJIN3NOHHbIX HOPM.

B 3aBMCUMMOCTU OT psa 06bEKTUBHbBIX KPUTEPUEB,
XapaKTepPU3YOLWMX CYLLLHOCTb N coAepXKaHune
KOJIJTM3NOHHbIX HOPM, MOXXHO BbIAENUTb CneayroLmne
NX Pa3HOBUAHOCTMU:

1. Mo bopMe KONJIN3SNOHHOU NPUBSA3KM.
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A? [ABYCTOPOHHUE KOJIJIN3UOHHbIE€ HOPMbI - 3TO
06bIYHbLIN U Hanbonee pacnpoCcTpaHEHHbIN MHCTPYMEHT
yperyampoBaHus KOJIM3NOHHbIX BONPOCOB. B AaHHOM
cflydae B NpuBsi3Ke He yKa3blBaeTCHa NpaBO KOHKPETHOro
rocyaapcrea, noajnexatliee npuMMeHeHuto, a
dopMynunpyeTca oowmnm NnpnHUMN, MCNOSIb3YSA KOTOPbIN
MOXXHO ero onpeaennTb. [03TOMY NPUBA3KY ABYCTOPOHHEN
KOJIINBUOHHOM HOPMbI elle Ha3bIiBatloT «POopMYyion
NpUKpenIeHns».

B kauecTtBe npuMepa 34ecb MOXHO npuBectn 4. 1. cT. 1205 K PO,

KOTOpasa yCTaHaB/IMBAET, YTO «NpaBoO CO6CTBEHHOCTU Ha UMYLLECTBO
onpeaensieTcs rno npaBy CTpaHbl, rae 3TO MMYLLECTBO HAaXOAUTCH.
[BYCTOPOHHUW XapaKTep 3TOM NPUBA3KU COCTOUT B TOM, 4TO
MMYLLECTBO MOXET HaxXoAUTbCS KakK B CTpaHe cyaa, Tak n B
WHOCTPaHHOM rocyaapcrtee. B gaHHOW HOpMe, TakmM obpasom,
MEeCTOHaXoXaeHne nMyLllecTBa BAsieTcs 06 beKTUBHbLIM (PAKTOPOM, U
B 3@aBUCUMOCTU OT TOr0, HAXOAUTCS I OHO Ha TeppuTopuun Poccum
WM Ha TeppUTOpUN ApPYroro rocygapcrea, NpUMMEeHUMbIM NpaBoM
OyaeT npaBo CTpaHbl CyAa UM MHOCTPaHHOE Mpaso.




B) OAHOCTOPOHHUE KONIJZIU3UOHHbIE HOPMBbI.

34ecb B NpMBSA3Ke NPSMO YKa3blBAaeTCH NpaBO KOHKPETHOIo
rocyaapcTBa, noanexatiee npMMmeHeHumo. Kak npaesuio, 1o
BCErAa npaBo CTPpaHbl MPOUCXOXAEHNSA COOTBETCTBYIOLLEN
KONTIM3NOHHOMN HOPMBbI.

Hanpumep, n. 2 cT. 1213 'K PO onpegenseT, UTo «K
NOroBopaM B OTHOLUEHMN HaxXoAsALWMXCSH Ha Tepputopun PO
3eMeSibHbIX YaCcTKOB, Y4acTKOB Heap, 060cobneHHbIX BOAHbIX
O6BEKTOB M NHOIO HEABMXMMOIO MMYLLIECTBA NPUMEHSETCH
poCccumckoe npaBo». HeTpyaHO 3aMeTUTb, UTO B AaHHOM
cnydae peryimpoBaHne OTHOLIEHWUHN, OI'Ipe,D,EHFIeMbIX
06EMOM KOIIM3MOHHOWN HOPMBbI, KECTKO MNOAYNHEHO
POCCUNCKOMY MpaBy.




2. No cnocoby perynupoBaHusa B
MeXXAyHapoaAHOM YaCTHOM Mnpase
pa3J/iInyatloT:

unMmneparnBHbIE a/IbTEPHATUBHbIE

ANCINOoO3NTUBHbIE

A) UMnepaTuBHbIE, KOJIZIM3NOHHbIE HOPMbI coaepixKaT
KaTeropu4yeckue npeanmcaHuvs, Kacaowmecs Bbibopa npaBa,
KOTOpbie He MOryT 6biTb U3MEHEHbl N0 YCMOTPEHUIO CTOPOH.

B kauyecTtBe npuMepa 34eCb MOXXHO NPUBECTU NOJI0XKeHUA n. 4 cT. 156
CemenHoro kogekca P® : «YcnoBus 3aknrwouvyeHmsa 6paka nmuom 6es
rpakaaHcTBa Ha Tepputopumn Poccunckomn depepaumm onpepensitorcs
3aKoHOAaTesIbCTBOM rocyjapcrea, B KOTOPOM 3TO JIMLIO UMeeT
NOCTOSAHHOE MECTO XXUTeNnbCTBa>». 06beM nMnepaTuBHbIX
KOJIJIU3NOHHbIX HOPM, KaK NpaBu/1o, COCTaBJ/IAIOT NpaBoOBble
OTHOLWEHUA Heob6si3aTeNnbCTBEHHOIO0 XapaKrtepa.



b) AiIncno3nTnuBHbLIE
KOJ/1I/IN3UOHHbI€ HOPMbI.
YcTaHaBnmBaloT obllee npaBuio o
BblbOpe NpMMeHnMOro rnpasa, HO Npu
5TOM NMpeaAoCTaBNSAOT CTOPOHaM
BO3MOX>XHOCTb OTKa3aTbCs OT HEro u
3aMeHuUTb Apyrum. B otnnyme ot
UMMEepPaTUBHbIX ANCMNO3UTUBHbIE
KOJITIM3NOHHbIE HOPMbI
NPeENMYLLECTBEHHO NMPUMEHSAOTCS B
chepe 0b6a3aTenbCTBEHHbIX
B3aMMOOTHOLLUEHNN CTOPOH.




B) AfibTepHaTuBHbIE
(KYMYSITUBHbIE) KOJ1I/IN3UOHHbIE
HOPDMBbI.

OHM NpeaycMaTpuBalOT HECKOJIbKO
npasun Bblbopa NpUMeHNMOro rnpasa no
oAHOMY 0bbeMy, oroBapuBasi Mpu 3TOM,
KaK rnpaBwuio, onpeaeneHHyto
nocsiefoBaTesIbHOCTb UX UCMNOJIb30BaHUS.

Tak n.1. ct. 1209 'K PO yKka3blBaeT, UTo
«(opMa caenkun NoguYnMHSAEeTCcsa npaBy
MecCTa ee coBepuweHunsa. OaHako, caenka
coBeplUeHHas 3a rpaHuuen, He MOXeT
ObITb NPpU3HAHA HEAENCTBUTENIbHON
BC/IeACTBME HecobntoaeHns @opmbl, ecnu
cobnoaeHbl TpeboBaHUA POCCUNCKOIo
npaBa».




3.8 3aBUCUMOCTHN OT CTENeHNn HOpMaTuBHOU
@Hkpernsaunn B M‘lﬂ BblOoeNsAI0TCA:
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[MepBble popMuMpytoT Hanbonee obwee npasuio BbibOpa Npasa, NpeaHa3HaYeHHOe
AN NpenMyLecTBEHHOro NpuMeHeHns. XapakTepHon 0CO6eHHOCTbI BTOPbIX
ABMISAETCA onpeaesneHmne O4HOro UM HeCKoJIbKUX npasus Bblbopa NPpMMEHUMOro
NpaBa, TECHO CBA3aHHbIX C rnaBHbIM. Cyb6cuanapHas HopMa UCNOJIb3YEeTCs Toraa,
Korga HopMa reHepasibHas no Kakom-a1mbo rnpmymHe He MOXeT OblTb NpUMEHeHa
WM OKa3blBAeTCA HEAOCTAaTOYHOW A1 YCTaHOBIEHUSA KOMMETEHTHOro
npaBonopsaka



B kayecTtBe lNpuMepa reHepanbHON KONIU3NOHHOM HOPMbI MOXHO npuBectn n. 1 cr. 1210
'K PO, KoTOpas yCTaHaBNMBAET, YUTO «CTOPOHbI AOroBOpa MOryT Npu 3aK/4YeHUN
AOroBopa uian B nocneaytoweM BblbpaTb N0 cornaweHunto Mmexay cobom npaBo, KOToOpoe
NOANEXUT NPUMEHEHUIO K X NpaBaM M 06893aHHOCTSAM Mo 3TOMY A0rosopy. BeibpaHHoe
CTOPOHaMM NpaBo NMPUMEHSIETCH K BO3HMKHOBEHUIO U NpeKpaLweHnto npaBsa cobCTBEHHOCTH
MU MHbIX BELLHbIX NpaB Ha ABMXXMMOE UMYLLECTBO b6e3 yuepba npaBa TpeTbux Amu>». B
AAHHOM C/ly4Yae BO3MOXHOCTb, NpefocTaBieHHas CTopoHaM no BblbOpy NpaBa, KOTOpoe
éyaert onpeaensatb Ux npasa U 0693aHHOCTN NO BHELWIHE3IKOHOMUYECKOW caenke, ABAsSeTcCs
rMaBHbIM KOJIJIM3UOHHbLIM MPaBUIOM U MOASIEXUT NPENMYLLECTBEHHOMY MPUMEHEHMUIO.

CraTtbs 1211 dpopMynunpyeT cybcmanapHyro HOpMy, KOTopasl BCTynaeT B AeUCTBME B
c/lyyae, Korga CToOpoHbl He A4OroBOPUANCE O noasiexalwem npuMmeHeHuto npase. OHa
COAEPXUT Aaxe He 04HY, a HECKO/IbKO cybcuanapHbIX HOpPM, KOTOpPblE AETaNIM3UPYIOTCSH
no obbemy. B cOOTBETCTBUM C 3TOW CTaTbeN K NpaBaM M 06593aHHOCTSM CTOPOH MO
BHELIHESKOHOMNYECKOWN CAeNKE MOANEXMUT MPUMEHEHMIO 3aKOH CTPaHbl yUYpexaeHus,
MECTOXUTeNbCTBA MM OCHOBHOIO MecCcTa AesiTeNIbHOCTU «aKTUBHOW» CTOPOHbI A0roBOpa —
npogasua, HamMmoaaTens, nMueH3napa, nepeBo3ynKka, XpaHuTens un T. A.




5. KBannpunkauumsa ropmgnieckmx
NMOHATUUN KOJIJIU3NOHHOWU HOPMbI.

B npouecce npumMeHeHus
KOJ/I/IN3BNOHHOW HOPMbl BO3HUKAET
npobnema KBanndurkaumm
OPNUANYECKMX NOHATUN, NCMOJIb3YEMbIX
B caMom dopm ﬂMpOBKe KOJIJTM3NOHHOM
HOpPMbI (Kak obbeMa, Tak U NMPUBS3KK).
B npaBe pa3siInyHbIX rocyaapCTB 3TU
MOHATUA ("AOMmumnMVl", "opmMa
caenku”, "ABMXuUMoe U HeABUMXKXNMOoeE
MMYLLECTBO" N T.4.) HE coBMaAaroT Mo
CBOEMY coaep>xaHuto. Hanpumep,
MCKOBAsd AaBHOCTb paccMaTpuBaeTCsa BO
®paHUMKN, KaK U B NoAaBNAIOLLEM
60SIbLUMHCTBE APYrnx rocyaapcrs, Kak
NOHATUE rpa>kAaHCKOro rnpaea, a B
BennkobputaHumn, CLLUA un CDVIHJ'IFIH,EI,MVI -
KaK MOHATME npoLueccyasnibHOro rnpasa.




Ecnu paHuy3ckmin cya kBannpuumpyeT A4aBHOCTb He Mo co6CTBEHHOMY MNpaBy, a
N0 aHMUUCKOMY (B cnydae, Korga K caesnike noanexuT NPpUMEHEHUI0 aHIrIMNCKoe
NpaBo), TO NPUMEHUTb AHIIMNCKME NpaBuia 0 CpoKe AAaBHOCTU OH HE CMOXET,
NOCKOJNIbKY CyA BOOb6LLE HE NPUMEHSIET MHOCTPaHHbIE NpoueccyalibHble 3aKOHbI.
focnoAcTBYOLWAa AOKTPUHA 3anagHbliX roCygapCcTB UCXOAUT U3 TOro, YTO
KBanndukaumna ropnanvyecknx noHATUM AO0SHKHA NPOBOANTLCS MO 3aKOHY CTPaHbl
cyda Ao Toro, Kak peweHa npobnema Bblbopa 3aKkoHa, T.e. A0 TOro, Kak
NpUMEHeHa KOJIJIM3MOHHasa HopMa. Ho ecnn Ha oCcHoBe KOJIJIM3MOHHOW HOPMbI
AOJKEH NMPUMEHSATLCS MHOCTPAHHbIN 3aKOH, TO BCSKAas AajibHeunwas
KBanndumnkKayumsa BO3MOXHa INLLb Ha OCHOBE TOW NMPaBOBOW CUCTEMbI, K KOTOPOW
OTCbIJ1AaeT KOMNM3MOHHAs HopMa. CneayeT NnogYepKHYTb, YTO BO BCEX CliyyasiX,
Korga KoJiZIM3noHHasa HopMa rnpasa MHOCTPAHHOIO rocyaapcTBa OTCbIIAEeT K
HalleMy 3aKOHY, Cyd UM MHOM OpraH 3TOro rocyaapcrea AOJIKEH MPUMEHSTb
POCCUNCKNIN 3aKOH TaK, Kak OH npuMeHsieTcs B Poccuun.




BbiBoA
KONIM3NOHHbIE HOPMbI ABNAKOTCA LUeHTpalbHbIM MHCTUTYTOM

MeXAYyHapoAHOro 4YacTHOro npaBa He3aBMCUMO OT TOro, Kak
B AOKTPUHE onpenendroTcs ero noHaTme, npnpoaa, cMcrema
NN UCTOYHUKK. NX cneundurnyeckad yepta COCTOUT B TOM,
YTO KOJIJIN3NOHHbIE HOPMbl HEMNOCPEACTBEHHO HE
onpenenstoT npasa U 06593aHHOCTM CTOPOH
NPaBOOTHOLLUEHUS, @ JINWb YKa3bIBAOT HA KOMMETEHTHbIW
NpaBonopsaaoK ANs pa3pelleHns aToro sonpoca. lNostomy
NpakTU4Yeckoe NpmMMeHeHne KoJIJIM3MOHHON HOPMbl BO3MOXXHO
TOJIbKO BMecTe C NpaBoOBOMN CUCTEMOW TOU CTPaHbl, K KOTOPOU
OHa OTCbl/1aeT.




