Tema 3. I paxxaanckoe
IIPABOOTHONICHUE. BO3HMKHOBEHME
M OCYLIECTBJICHHE IPAXKTAHCKUX
[IPaB U UCIOJHEHHE 00SI3aHHOCTEH.
3amura rpaxiaHCcKuX npas



*4, OCHOBaHHS BO3HUKHOBCHHUS, HW3MCHCHHUS W MNPEKpAICHUSA
IpaXkXJIaHCKHUX MpaB U 00S3aHHOCTEM:

*a) Ilonarue ¥ 3HaYEHHE IOPUINYECKHUX (PAKTOB B I'PaKIaHCKOM
page.

*0) Knaccudukamusa ropuandeckux GakToB B IpakJaHCKOM ITPaBE.
*B) FOpuanyeckue cocTassl.

*5. OcylecTBICHUE TPAXTAHCKUMX IpaB M  HCIIOJHCHUE
rpaXJIaHCKHUX 00SA3aHHOCTEM:

*a). CnocoObl OCYHIESCTBICHUS T'PaXJIaHCKHUX IpPaB M HUCIOJTHECHUS
IpaxJIaHCKHUX 00A3aHHOCTEH

*0). [Ipenenbl oCcylmiecTBICHUS TPpakKIaHCKUX MPaB.

* B) 31m0ynoTpeOaICHIE IPABOM U €T0 TOCIICICTBHSL.

* 6. 3amuTa rpaxJaHCKAX TPaB:

*a). [ToHsTHE 3aIUTHI TPAXKIAHCKUX IIPAB.

*0). CrmocoOkbI 3alIUThI I'PAXKIAaHCKHX MpaB, UX KiIacCU(DUKAIIUSL.
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HOI[ I'PpaKIaHCKUMHU NMPaBOOTHOIICHUAMMU ITIOHUMArOTCs

CaHKIIMOHMPOBAHHbIE HOPMaMM TPaKJIaHCKOTO IIpaBa M 00eCIEeYMBACMBIC
NPUHYIUTEILHON CUJION TOCYIapCTBa OOIIECTBEHHBIC OTHOIICHUS MEXKITY
CyObE€KTaMH, KOTOPBIE  CBS3BIBAIOTCS  IOPUAUYECKHUMHU [paBaMU MU
00S13aHHOCTSIMH.

NMyllleCTBEHHbIE W CBSI3aHHBIE C HUMH JIMYHBIE HEUMYIIIECTBEHHBIC
OTHOILICHUS, YpPETYJIUPOBAHHbIC KOHKPETHBIMU WM OOIMMH HOPMaMu
IpaXJAaHCKOTO TpaBa, MPUOOpETAarOT MPaBoBYH (OpMYy M BBICTYHAIOT B

KauCCTBC I'PaAXKAaHCKO-IIPABOBLIX OTHOILICHUM.



2) B I'pa’KAaHCKOM 3aKOHOAATCJIBCTBC HE COACPIKUTCA NCHCPIIBIBAOIICTO IICPCUYHA

I'paxIaHCKUX Hp&BOOTHOLHGHHﬁ, IMO3TOMY IoCyaapCTBO IPU3HACT U 3allIUIIACT 1 TAKHC
OTHOLICHH:, KOTOPBIC OTBCHAIOT IICPCYUCIICHHBIM B CT. 2I'KPD IIPpU3HAKaM, HO IIPsAMO HE
MpeaAyCMOTPCHBI CIICHUAJIbBHBIMHY HOPMAMHU I'PAKIAHCKOI'O ITpaBa,

3) KaK NU3BCCTHO, ITPABOOTHOILICHUS HOCAT BOJICBOM XapakTep. B I'pa’ K IaHCKUX
IMPABOOTHOHMICHUAX OYCHb BCJIIMKO 3HAYCHHUC BOJIN UX YUACTHHUKOB!:

a) AJIs1 BOBHUKHOBCHUS U PA3BUTHA HpaBOOTHOI_HeHI/Iﬁ - OOJIBIIMHCTBO MX BO3HUKAET
I1I0 BOJIC CaMUX CY6’b€KTOB, XaAPAKTCPHBIM HOPUINICCKHUM (baKTOM B I'PaA’KIaHCKOM IIpaBC
ABIIAIOTCA HeﬁCTBHH rpaxxaad 1 OpUIAUICCKUX JINL, CIICHUAJIbHO HAIIPABJICHHBLIC HA
BO3HUKHOBCHUC, UBMCHCHUC HUJIN ITPCKPAIICHUC I'PAKIAAHCKUX IIPpaB U 00s13aHHOCTEN

(cnenkmn);



HO W HHIUBUAYAJIbHBIMH adKTaMH JOIOBOPpaMH, ad TaAKIKC

OJITHOCTOPOHHUMHU CJICIKaMH (HaIpuMeEp, 3aBEIIAHUEM );

B) JIJIS 3alllUThI IPa)KJIaHCKUX MpPaB - OHA OCYILECTBISETCS 10
WHUIIMATUBE JINI[A, YbE MTPABO HAPYIIIECHO WJIM OCHOPEHO;

4) Mepbl TpakJIaHCKO-TIPABOBOM OTBETCTBEHHOCTH HMEIOT
[EJIbI0  3alllUTy IIpaB MOTEPIIEBIIEIO, a HE HaKa3aHUE
[paBOHAPYIIUTEIIS, MOATOMY OHH HOCAT B  OCHOBHOM

MMYIIECTBEHHBIN, & HE JIMUHBIA XapaKTED.



MaTCpHUaJIbHOC COACPKAHUC IIPABOOTHOLICHU, Pd

JJUYHBbIC HEMMYIICCTBCHHBIC TPABOOTHOIICHUS.

B 3aBucumMocCTH OT cioco0a WHIAUBUyaTHU3alluU CyObEeKTOB

IMPAaBOOTHOICHUA ITOAPA3ACIIAOTCA HA a0CoJIIOTHBIE I OTHOCUTEJIbLHBIE.

AOCOJIIOTHBIE — ATO MTPABOOTHOILICHUS, B KOTOPBIX YIPAaBOMOYEHHOMY JIUILY
IPOTUBOCTOUT HEOMPEACIICHHBIN KPYT 00sI3aHHBIX JIUII (HAIIpUMep,
MIPABOOTHOILICHUS MEXKIY aBTOPOM U APYTUMHU JIMIIAMH, KOTOPBIEC HE JTOIKHbI

HapyIaTh €ro mnpas).

OTHoOCHUTeJbHBIE — 3TO MPABOOTHOIIEHHUS, B KOTOPBIX YIIPABOMOYEHHOMY
JUILy TPOTUBOCTOUT OMPENIETIEHHOE 00s13aHHOE IO (HaIpUMEpP, KPEAUTOP U

JOJKHUK I10 JIOTOBOPY 3aiiMa).



IPABOOTHOLIEHUAX MUHTEPEC YIIPaBOMOYEHHOTO auna

VJIOBIETBOPSETCS 3a CYET €ero COOCTBEHHBIX JECHCTBHUI IO
M3BJICUCHHUIO TTOJIE3HBIX CBOMCTB BellM. CO CTOPOHBI 00SI3aHHBIX JIMI]
JIOCTATOYHO  BO3JICPXKAHUS  OT  JCUCTBUH, IPEIATCTBYOLIUX
OCYILECTBICHUIO CYOBEKTHUBHOTO IpaBa. B 00s13aTeibCTBEHHBIX
IIPABOOTHOIIIECHUAX UHTEPEC YIIPAaBOMOYEHHOTO JIM1a
YJIOBIETBOPSETCS 3a CUET aKTMBHBIX JCHCTBUI 00S3aHHOIO JIUIIA T10
IPEIOCTABIICHUIO OIIPEACICHHBIX Oyar (mepemadye HMYIIECTBa,
OKa3aHUI0 yCIyr W T.J.). Hampumep, HHTepec 3aka3uvka B
00s13aTeNIbCTBE IIOJPsiAa COCTOMT B BBINOJHEHUU ONPEACICHHOM

pabOTHI MOAPSITUNKOM.



oxXpaHuTeJibHbIe. PeryjisiTuBHbIe OTHOIICHHUS BO3HHUKAIOT Ha

OCHOBE MPaBOMEPHOI0 IOBEACHUS CYOBEKTOB. DTO HOPMAJILHO
PA3BUBAIOIIMECS T'PAXKIAAHCKO-IIPABOBBIE OTHOIICHUS, B KOTOPBIX
peaM3yeTcsi peryisTUBHAsS (QPYHKIUMS TpakJaHCKOTO MpaBa.
OxpaHuTe/JbHbIE OTHOILICHUS - 3TO OTHOLIECHUS, BO3HUKAIOIIUE
13 MpaBoHapyumieHn. OHU HAITPABJICHBI HA 3aIUTY HAPYIICHHBIX
WM OCHOPEHHBIX CYOBEKTHUBHBIX MpaB. B HHUX peanusyercs

OXpaHuTeNbHAsA (PYHKIHS TPaKIaHCKOTO IpaBa.



DneMeHTaMu Irpa’kIaHCKOIro IMpaBOOTHOIICHUA  ABJIAIOTCA  CYOBCKTDI,

COZIEpIKaHUE.
CyOBbeKThI rpaXaaHCKUX MPABOOTHOIIECHUN MOAPA3ACIISIIOTCS Ha 3 TPYIIIHIL.
1. ®usnyeckue nuia (rpaxaane PO, nHoCTpaHHBIE TpaXkIaHe, JuIlla 0e3 TpakaaHCTBA).

2. FOpunuueckue nuna (poccuiickue u mHocTpanubie). CornacHo a03. 4 . 1 ¢t. 2 'K PO
IpaBUJia, YCTAHOBJICHHBIC IPaKAAHCKUM 3aKOHOIaTEILCTBOM, ITPUMEHSFOTCS K OTHOIIICHUSIM C
y49acTHEeM WHOCTPAHHBIX TPAXJaH, JIUIl 0€3 TPaKIaHCTBA U WHOCTPAHHBIX IOPUANYCCKUX JIUII,

€CJIM MIHOE HE MIPEAYCMOTPEHO (heepaIbHBIM 3aKOHOM.

3. Ilybmuunwsie oOpa3oBanusi (Poccuiickas ®enepamusi, cyObekThl dDenepaium,
MYyHHUITUTIATBHBIE 00pa30BaHUs), KOTOPHIE YUYACTBYIOT B TPaXKJAHCKOM MPAaBOOTHOIIEHUU HA
paBHBIX HaJYallax C APYTMMHU JIMIIAMH, a HE B Ka4eCTBE BIIACTHBIX CYOBEKTOB. YKa3aHHBIC
CyObEeKThl MOTYT YyYacTBOBaTb B TPaXAAHCKUX MPABOOTHONICHUSIX B CHIy TOrO, 4YTO

TOCYJIapCTBO HAJIESET UX TaKOM CIIOCOOHOCTHIO (TPaKIaHCKOM MPaBOCYOBEKTHOCTHIO).



INCHHBIC 6YMEII‘I/I, HMHOC HMYIICCTBO, B TOM YHCJIC

Oe3HAJIMYHBIC JICHE)KHBIC CpeJICTBa,
0€3I0KyMEHTapHbIC IICHHbIC OyMaru, UMYIIICCTBEHHBIC
paBa;

pEe3YyIAbTaThl pa0OT U OKa3aHUE YCIYT;

OXpaHsEMbIC pE3YIbTaThI MHTEJIEKTYaIbHOM
JeSITEeIbHOCTA M IIpUPaBHEHHBIE K HHUM CpEJCTBa

WHIABUYATU3AIIN (MHTEIJIEKTyabHasl

COOCTBEHHOCTD); HeMarepuanbHbie Onara (cT. 128 I'K
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[Iomr  CcyObeKTMBHBIM  TIPAXKIAHCKHM  NPaBOM  I[TOHUMAETCS

rapaHTUPOBAHHAs  TIOCYJAapCTBOM  Mepa  BO3MOXKHOIO  IIOBEICHUS,
o0ecrnieueHHas COOTBETCTBYIOLLIEHN 00s13aHHOCTBIO OPYyTUX  JIMII.
CyObEKTUBHOE MPAaBO SIBJISIETCS HOPUIAUYECKUM CPEJICTBOM YAOBJICTBOPCHUS

MOTPEOHOCTEH YIIPAaBOMOUYCHHOTO JIMIIA.

ITox Cy0ObeKTHBHOM TIPAXKIAHCKOA OOS3AHHOCTBI0 TTOHUMAETCS
npeAnucanHas oO0s3aHHOMY JIMIy Mepa Heo0Xoaumoro  (J0JI’KHOIO)
noBeneHud. PaznuuaroT 00A3aHHOCTH AKTUBHOTO M IIACCMBHOTO THIIA.
ConepxaHue aKTHUBHON OOS3aHHOCTH BBIPAXKA€TCs B COBEPIICHUM JCHCTBUM
(mepemnaye MMYIIECTBA, BBINOJHEHUU PadOT, OKa3aHUMU YCIyT), MacCHUBHOMU
00s13aHHOCTH - B BO3JICP’KAHUU OT 3aMpPEIICHHBIX JCUCTBUM (HANpUMEp, OT

CO3/7[aHUs MPENSATCTBUN B OCYILIECTBICHUH MpaBa COOCTBEHHOCTH).



Cornmacio ctr. 8 'K P® rpaxnanckue mpaBa W 00S3aHHOCTH BO3HHUKAIOT M3

OCHOBAaHUM, MPETYCMOTPEHHBIX 3aKOHOM M WHBIMU MPABOBBIMU aKTaMH, & TAKXKE U3
NEUCTBUU TpaxJaH W IOPUANYECKUX JIHI, KOTOPbIE XOTS W HE MPELyCMOTPEHBI
3aKOHOM WJIM TaKMMHU aKTamMH, HO B CWJIy OOIIMX HavyaJl W CMbICIA TPa)xdaHCKOIO

3aKOHOATCJILCTBA ITOPOKAAIOT I'PAXKIAHCKHUC IIpaBa U 00s13aHHOCTH.
B cooTBeTCTBUH C ATUM rpaxaaHCKUC IpaBa U 00513aHHOCTH BO3HHMKAIOT:

1) U3 NOrOBOPOB M HWHBIX CHAEIOK, MPETyCMOTPEHHBIX 3aKOHOM, a TaKXe M3
JOTOBOPOB M HHBIX CJHEJIOK, XOTd M HE MNPEAYCMOTPEHHBIX 3aKOHOM, HO HE

MIPOTUBOPEYALLIUX EMY;

2) N3 aKTOB IoCyAapCTBCHHLIX OPraHOB M OPraHOB MCCTHOI'O CAMOYIIPABJICHU,
KOTOpPBIC MNPEAYCMOTPCHbI 3dKOHOM B Ka4€CTBC OCHOBAHUS BO3HHUKHOBCHUA

IPaKJAHCKUX MPaB U 00sI3aHHOCTEH;



HOITYCKACMbIM 3aKOHOM;,

5) B pe3yabTare CoO37JaHHsl MPOU3BEICHUNM HAyKH, JIMTEPATYpHI,
HUCKYCCTBa, H300PETCHUM 1 MHBIX PE3YIbTaTOB UHTEIJICKTYyaJIbHOM
JESTEIIbHOCTH;

6) BCIIeACTBHE IPUIMHECHUS Bpeaa APyroMy JIHITY;
7) BCAEACTBHE HEOCHOBATEIHFHOTO 00OTaIlCHUS,
8) BCIIEICTBHE MHBIX ICHCTBUI I'paXkAaH U FOPUINYCCKIX JINII;

9) BcaeacTBrUe COOBITHUH, C KOTOPBIMM 3aKOH WJIA MHOW IMPABOBOM
aKT CBSI3bIBACT HACTYILJICHHUE IPpaXJaHCKO-IIPABOBBIX
[IOCJIEICTBUM.



A). IloHsiTHE ¥ 3HAYEHHE WPUANYECKUX (PAKTOB B I'PAKIAHCKOM

npase.

['paxxnaHckue TPaBOOTHOLIEHUS BO3HUKAKOT, U3MEHAKOTCA WIIH
MPEKPAIIAIOTCA MPU HAIWYAHM COOTBETCTBYIOLIETO IOPUANYECKOTO (haKTa.
[Tox ropuanyeckum GaxkTOM MOHUMACTCA KUZHEHHOE OOCTOSATENIBCTBO, C
KOTOPBIM HOpMa IIpaBa CBI3bIBAET BO3HUKHOBEHUE, W3MEHECHUE WU
MpeKpaIieHue TpaKJIaHCKUX TpaB U 00si3aHHOCTEN. [IpuMepHbIi nepeueHb

OCHOBAaHUI BOZHUKHOBEHUS TPAXKIAHCKUX MTPaB U 00SI3aHHOCTEN JIaH B CT. 8

'K PO.



1). 910 00IME colualibHbIE MPEANOCHUIKM (OOIECTBEHHBIM

CTpPOM, CUCTEMA XO3SMCTBA, AeMorpaduyecKkue TeHACHINU U T.1.).

2). CriennanabHbIC OPEANOCHUIKHU: PEYb HUJIET O CIOKUBIINXCS B
OOIIIECTBE CHUCTEME TPYAOBBIX  OTHOIICHHUM, (PUHAHCOBBIX

OTHOIIIEHUU U T.[.

3). Opranu3anuoOHHO-IOPUINYECKUE IPEANOCHUIKH:
JIeSITEeIbHOCTh COOTBETCTBYIOIIMX TOCYJAapCTBEHHBIX OPraHOB,

AOJZKHOCTHBIX JIML, A IMUHHUCTPATHBHO-TCXHUYCCKUX pa6OTHI/IKOB.



HpaBOOTHOH_ICHI/Iﬁ NJIn PII[GEIJ'IBHOﬁ MOJACIIM B KOHKPCTHBIC IIPABOBLIC

OTHOILIICHMUA.

2). Bcnomorarenbnbie (yHkimu. OHM BbhIpaxarorcs: B (YHKIUU

00€CIIeUeHUsI 3aKOHHOCTH B TPaXKJIAHCKUX TMPABOBBIX OTHOIICHUSX; B
GYHKIUKM OPEABAPUTEILHOIO BO3JCUCTBUS HOPMBI IIpaBa Ha OOIIECTBEHHBIC

OTHOILIICHMUAI.

dusudecKkue u HPpUINYCCKUC JIMIa HC TOJBKO OPUCHTHPYIOTCA Ha
IMPpaBOBLIC IMOCICACTBHUA, HO W AKTHUBHO BOBHGﬁCTByIOT Ha IIOABJICHUC
ITPaBOBbIX HOCJIC,Z[CTBHfI, HallpuMECp, YMCIIOC II0JIb30BAHHUC HAJIOI'OBBIM

3aKOHOA4ATCJIIbCTBOM.



B 3aBUCHMOCTH OT MPaBOBBIX MOCJIEACTBUIN HOPUIUYECKUE (DAKTHI

ACIIATCA Ha IPAaBOIOPOKIAI0IIIHNC, IPABOUSMCHAIOIIUC 151

NnpaBonpeKpaniamue.

KpoMme Toro, mo BOJ€BOMY TMpHU3HAKY IOpUAMYECKHE (PaKThI

MOJIPA3ICISAOTCS Ha AercTBUA (0e3aeiicTBHE) U COOBITHS.

JleCTBMSA - 3TO BOJIECBOE MOBEJACHUE JIOJICH, TOTJIA KaK COObITHE -
3TO OOCTOSTENbCTBA, MPOTEKAIOIME HE3aBUCHMO OT BOJIM JIHOACH

(MpUPOJHBIC SIBJICHUS, POKICHUE U CMEPTH YEJIOBEKA U T.II.).



BO-BTOPBIX, OTHOCHTC/IbHBIC COOBITHSA - 06CTO$IT6J'II>CTB3,, BBI3BAHHBIC

HNESATEIIbHOCTBIO  JIFOACH, HO 3aTeéM IPOTEKAIoIUE HE3aBUCUMO  OT
MOPOJMBIIUX WX NPUYUH (HampuUMep, TMOXKap, BBI3BAHHBINA MOMKOIOM;
HAaCWJIbCTBEHHAsA CMEPTh). B TmociienHemM ciaydae OpaBOBBIE IMOCIEACTBUS
CBS3BIBAIOTCSI HE TOJILKO C COOBITHEM, HO U C BBI3BABIIMMH €TI0 JACHCTBUAMU
moaei. Hanmpumep, mokap BeICTyHaeT OPUINYESCKUM (HAKTOM B OTHOIIICHUSIX
10 CTPAXOBAHUIO; €CJIU KE UMETT MECTO TOKOT, TO, KPOME TOTO, OH SABJISETCS
OCHOBAHMEM IS BO3HUKHOBEHHMSI 00s3aTEIbCTBA  IMOMKUTATeNsl IO

BO3BMCHICHUIO IPUYUHCHHOI'O Bpcaa.



HpaBOBOﬁ dKT CBiA3bIBACT HACTYIUICHHUC TI'PAKIAHCKO-

npaBoBBIX  IocaeacTBui.  CleqoBaTelabHO,  COOBITHA,
KOTOpPBIE TIPSIMO HE IIPEAYCMOTPEHBI HOPMOW IIpaBa B
KaueCTBE  IOPUJIMYECKOro  (akra, HE  MIOPOXKIAIOT
rpaXJaHCKUX TMpaB U o0s3aHHOCTed. CoOBITHS, Kak
IIPABUJIO, BJICKYT IMPABOBBIC MOCIEICTBHAS B COBOKYITHOCTH C
IPYTMMHA  IOPUAUYECKHUMHM  (paKTaMH, T.€. BXOISIT B

IOPUIUYECKUAI COCTAB.



Bp€/la UMYIIIECTBY CyObEKTOB, KU3HM, 3/I0POBBIO I'pakJaHuHa (roamn. 6 m. 1

cT. 8 'K P®), HEocHOBATEJILHOIO 00OTAIEHUsI OJTHOTO JIUI[A 3a CUET JPYIroro

(moam. 7 m. 1 ct. 8 'K PD).

IIpaBoMepHbIe AeiiCTBUA B 3aBUCUMOCTU OT HAIPABICHHOCTU BOJIU
JYIA HAa BO3HUKHOBEHUE KOPUANYECKUX IMOCJIEICTBUM MOAPA3JIEISAKOTCA HaA

IOPUINYECCKHUEC AKTbI U HPUIUYECCKHUE MOCTYIIKH.

Opuanveckune NOCTYNKM - ICUCTBUSI, KOTOPBIEC TTOPOXKIAOT TPABOBHIC
MOCJICICTBUS HE3aBUCUMO OT TOTO, ObLJIM OHU CIIEIMAJIbHO HaIpaBJICHbl Ha
3TH TOCJIEJICTBUS WIK HET (HAaIpuUMeEp, CO3/IaHUE MPOU3BEICHUN JTUTEpaTypPhl

U WHBIX PE3YyJIbTAaTOB UHTEIUIEKTYaJbHOU AesiTesbHOCTH (o, S 1. 1 cT. 8 'K

PD)).



aKThl ~ TOCYJAPCTBEHHBIX  OpPraHOB HU  OpPraHOB  MECTHOTO

camoyrnpapienus (moam. 2 m. 1 ct. 8 I'K P®), cyneOHble perieHus
(moam. 3 m. 1 ct. 8 'K P®). Cnenyer moauepKHYThb, YTO AaKThl
rOCyJapCTBEHHBIX OpPraHOB M OPraHOB MECTHOTO CaMOYIIpaBJICHUS
MOT'YT MOPOXJaTh T'PaXXJaHCKUE MpaBa W OOSI3aHHOCTH TOJBKO B
CilydasiX, HIPEAyCMOTPEHHBIX 3aKOHOM. 3a4yacTyl0 HoOpMma IpaBa
CBSI3bIBACT IOPUJAMYECKHE TOCJIEACTBUSA HE C OJHUM, a ¢
COBOKYNHOCThIO  (bakToB. CHcTema  Opuauyeckux  (haKToOB,
HeoOxoguMasi JyIsi BO3HMKHOBCHMS, W3MEHEHHMS, IPEeKpalleHus
IIPABOOTHOIIICHUS, HA3bIBACTCS IOPUANYECKHM, WK (GaKTUIEeCKHM,

COCTaBOM.



(akTOoB» U «OpHUAMYECKH cocTaBy. I'pynma wopuanm4ecKux

(paKTOB - 3TO HECKOJIBKO (PAKTUUECKUX OOCTOATEIHCTB, KaXKIbIU

N3 KOTOPLIX BBI3bIBACT OJHO U TOXKC IIPABOBOC ITOCJICACTBUC.

IOpuanyeckuil COCTaB - 3TO COBOKYITHOCTH FOPUINYECKUX
(bakTOB, KOTOpPHIE B 1EJIOM MPHUBOASAT K HU3MEHCHHUIO,
BO3HUKHOBEHUID WKW IPEKPALICHUID T[PaXIAHCKO-IIPABOBBIX

otHomeHni. FOpuanueckue cocraBbl MOTYT OBITh CHQXKHBIMH U

IIPOCTHIMMU.




OpUINYecKnil cocraB. Hampumep, npuHiaTHE HACIEACTBA MO

3aBCI[AHUI0  HACTylmaeT B ClIy4ae  CTpPOro  OMpeJeTCHHOM
MoCJIeNOBaTENbHOCTH  opuandeckux ¢dakros: 1). CocraBieHue
3aBellanus (aercreue). 2). CMepTh 3aBemiarens (Haciaenonarens). 3).

OTtkpeiTHE HacneacTBa (coobitre). 4). [IpunsaTHe HaceICTRaA.

Korna He TpeOyeTcsi CTporoi Mmociea0BaTeIbHOCTH ONIPEACICHHBIX
IOpUANYECKUX (DAKTOB, a JIOCTATOYHA YK€ HUX COBOKYIHOCTb, TaKOH

IOpI/II[I/I‘ICCKI/Iﬁ COCTaB HA3bIBAIOT MPOCTBIM.



A). IToHsiTHE U CTIOCOOBI
OCYILECTBJICHUS I'PAXKJIAHCKHUX IIPAB
1 UCIIOJITHEHHUS TPAKIAHCKHUX
00s13aHHOCTEMN

3Ha4YeHHE OCYILECTBICHUS CYObEKTUBHBIX TPAKIAHCKUX MPAB M UCIIOJTHEHUS
00sI3aHHOCTEN 3aKII0YaeTCs B TOM, YTO Onarojapsi COOTBETCTBYIOIIUM JAEHCTBUSIM
00eCIieunBaeTCsl MPABOMEPHOE TOBEJACHUE, IPOUCXOIUT  YAOBJIETBOPECHUE

VHTEPECOB YUYACTHUKOB IPAXKIAHCKUX PABOOTHOIIECHUN.

Cy0bekTHBHOE I'PAKIAHCKOE MPABO — 3TO MEpPa BO3MOXKHOTO TOBEACHHS,
ob0ecnieueHHas 3akOHOM. OCYIIECTBICHHUE TPAXKIAHCKOTO MPaBa — 3TO COBEPILICHUE
JACUCTBUM, COCTaBIISIIOIIMX COJAEpP)KAaHUE JAHHOTO CYOBEKTMBHOIO IIpaBa;
OCYIIECTBUTh TPAXKIAHCKOE MPABO 3HAYUT BOCIIOIB30BaTHCS BO3MOKHOCTSMH,

BXOIAITUMHA B COACPIKAHHUC 3TOIO ITpaBa.




IyTEM COBEPIICHHUS AKTUBHBIX JCHCTBHUM 00JamareeM TOro WIIH

MHOIO TpaBa (HAImpUMEpP, COOCTBEHHUK BIIQJICET, IOJB3YETCA M
pacropspkaeTcss  OpUHALISKAIMM €My — HMylIiecTBoM). B
0043aTeIbCTBAX  OCYUIECTBICHUE TMpaBa MPOUZBOAUTCS IYTEM
pEeabBICHUS TPEOOBAHUS JIUIY O0A3aHHOMY, HAITPUMEDP 3aiiMoAaBell
(YIpaBOMOYEHHOE JIMIIO) 3asBJISICT 3a€MILIUKY TPpeOOBaHHUE O BO3BpATE

CYMMBI A0JITa.

I'paxxnaHckye TpaBa OCYIIECTBISIIOTCS C  COOJIIOIEHUEM
ONPEJCICHHBIX NPUHIWINOB. B  mepByro ouepenb  JTOJKHBI
YUUTBIBATBCS IPUHUMIBI TPAXJAHCKOIO MpaBa — PABEHCTBA,

A00POCOBECTHOCTH U JIp.



JOMyCKAIOTCSl COJIEp)KaHUEM JIaHHOTO TipaBa. MHorma CyOBEKTHBHOE
IPABO MOXKET CBOAUTHCI K BO3MOXKHOCTHU COBEPIIUTH TOJBKO OIHO
nercTBye (Hampumep, TpeOoBaTh OIJIAThl BHIITOJIHEHHBIX padoT). YacTo
B COJIEPKAHUE IIPAaBA BXOAUT BO3MOXKHOCTb COBEPIIUTH OJHO WIIU
HECKOJILKO JCUCTBUM (HampuMep, €CId MpOJaBel Mepeaal ToBap
HEHAJJIC)KAIIErO0 KayecTBa, ITOKYyNaTellb II0 CBOEMY BBIOOPY MOXKET
TpeOoBaTh (1) yMeHbllIeH s 1IeHbI, (2) yCTpaHeHUs HEA0CTAaTKOB WK (3)
BO3MEIICHUSI pacXoJ0B Ha ycTpaHeHue HeaocTarkoB (1. 1 ct. 475 T'K
P®). 1 B ToM 1 B ApYyTroM Ciy4ae MOKHO HE OCYIIECTBIIATH CBOE MPABO

— 9TO TOXEC JUCITO3UTUBHOCTD.



IMIOBCACHHUHU — OH OTKA3bIBACTCs OT OCYIHICCTBJICHHUA CBOCIO IIPpaBa.

B cuity obmero npasunia, BKJItO4eHHOTO B 1. 2 ¢T. 9 'K P®, otkas
OT OCYHISCTBIICHHS  CYOBEKTMBHOTO IIpaBa HE  BJICUET
MPEKpAICHUS MPaBa, 32 UCKIIOYEHUEM CIIy4aeB, YCTAHOBIICHHBIX
3aKOHOM. Tak, OTKa3 OT IpaBa COOCTBEHHOCTH Ha MMYIIECTBO HE
BJICUET MpPEKpalllcHUs IIPaBOMOYMS COOCTBEHHHMKA JI0 TOIO

MOMEHTA, [0Ka 3TO UMYIIECTBO HE MPUOOPETET APyroe Juuo (4. 2

cr. 236 T'K PD).



cT. 9 I'K P®). BaxxHO OTMETUTB, UTO NMPH AUCIIO3UTUBHOCTH TOXKE

ecTh yecMoTpeHnue. Ho B JaHHOM cilydae pedb WJIET O IPUHIIUIIE, B
COOTBETCTBUH C KOTOPHIM CYOBEKTBHI OCYIIECTBIISIOT CBOM IpaBa
cBoed Bojel M B cBoeM wuHTepece (. 2 cr. 1 I'K POD).
HeBO3MOXHO TMOHYXJIEHUE CyObEKTa K  OCYILECTBICHUIO
IPUHAIICKAIIETO €My IIpaBa (HampuMmep, NPUHYINTh CyObheKTa

IPUOOPECTH BEIb B COOCTBEHHOCTD ).



OCymCcCTBIICHUC OOA3aHHBIM CYOBCKTOM JACUCTBHMH, KOTOPBIC

COCTAaBJIAIOT COUCPKAHUC 00s3aHHOCTH.

Bo3gep:kaHue OT HENPaBOMEPHBIX JEHMCTBUU HA3BIBAIOT
opMOl  MCHOHEHHS 00SI3aHHOCTEM  TIACCUBHOIO  THIIA.
CoBepllieHHE O0O0SI3aHHBIM JIMIIOM OINPEACICHHBIX JEUCTBUN -

00s13aHHOCTBIO aKTUBHOTO THIIA.



CIaul €€ pe3yJbTara 3aKa3uMKy, BO3Bpara 3aeMIIUKOM CYMMBI 3aiiMa,

BO3JICpKAaHUS OT JECUCTBUIA, HAPYILIAIOIIUX MpaBa COOCTBEHHUKA BEILH, U T.]I.
To ecTtp 00S3aHHOCTH WCHOJHAKOTCS JUOO COBEPIICHUEM AaKTUBHBIX
(TONOKUTENbHBIX ) ASUCTBUM, THUO0 BO3IEPKAaHUEM OT KaKUX-JIMO0O JACHCTBUIA.
B a0cotoTHBIX MTPABOOTHONIEHUSIX, HATpUMEp (BEITHOE MPABO), UCIIOJIHEHUE
00sI3aHHOCTEH TMPOUCXOAUT TOJIBKO TMYTEM BO3JAECpKAHUS OT JEHUCTBUU

(maccuBHast PyHKIIMSA).

B otHOCHTEnBbHBIX (00S3aTENBCTBEHHOE IIPaBO) —  HCIOJTHEHHE
00S3aHHOCTH OCYIIECTBIACTCS IIyTeM aKTHUBHBIX JCUCTBUM M JIUIIb B

HCKOTOPBIX CJIydasaX 00s13aHHOE JIMITO  BBIIOJHACT TAKXKC IIACCHUBHYIO

(GYHKIHUIO.



Tpe6OBaHI/I$IMI/I 3dKOHA, HMHBIX IIPABOBBLIX 4KTOB, YCJIIOBUAMH O6H33T€JII>CTB3, a Ipu

OTCYTCTBUHU TaKUX TPeOOBAHUHN U YCIOBHM — B COOTBETCTBUM C OOBIYASIMU UJI MHBIMHU
OOBIYHO  TIpPEeAbsSBIsIEMBIMH TpeOoBaHusMH. Henap3ss 1o oOmeMy MOpaBuiIy
OJTHOCTOPOHHE OTKAa3aThCsl OT MCMIOJHEHUs OOS3aHHOCTU U OJTHOCTOPOHHE W3MEHHTH

€C COACPIKAHUC.

['paxkgaHCKMM  3aKOHOAATEJILCTBOM  OOCTOSITENIbHO  PErjlaMEeHTHPYETCS
UCIIOJTHEHHE 00SI3aHHOCTEH, BXOAAIIUX B COACPKaHUE OJJHOTO M3 BUJIOB I'PakJIaHCKO-
MPaBOBBIX OTHOIICHUH, — 00s3aTeNbCTB (0OIME HOPMBI CHOPMYIHUPOBAHBI B CT.
309-328 I'K). Hekoropas 4acThb COOTBETCTBYIOIIMX MOJIOKEHUM MOJKHA HMMETh
3HAYEHUE HE TOJBKO JUIsi O0O0S3aTeNbCTB, HO M JUJISi MHBIX TPa)KJaHCKO-TIPABOBBIX

00A3aHHOCTEMN.

Heucnonuenue 00s13aHHOCTEN BIEUYET HAPYILICHUE TPAXKIAHCKUX TIPaB.



50,4 Cym€CTBOBAHHUC HC 3aBUCHUT oT BOJIN Y4aCTHHUKOB

Hp&BOOTHOHl@HHﬁ, OHH YCTAHABJIMBAKOTCS 3dKOHOM.

[ToHsiTue «mpeaesibl OCYIIECTBIEHNS TPAKIAHCKHUX TPaBy
MOXKHO paccMarpuBaTh B Y3KOM CMbIcJe. B TakoM ciydae pedb
UJIET O TOM, YTO CYIIECTBYET CyOBEKTHBHOE IPAaBO (HApUMED,
paBO COOCTBEHHOCTH) M OHO JIOJDKHO OCYIIECTBIISITECS C

COOJTIOZICHUEM OIPEJICIICHHBIX 3aKOHOM MPEECIIOB (IPaHMIT).



CY6’BCKTI/IBHBIMI/I IIpaBaMM. TaK, HUKTO HC BIIPABC H3BJICKATL IMPCHUMYILICCTBA

U3 CBOETO HE3aKOHHOTO WM HenoOpocoBecTHOro moeaeHus (1. 4 cr. 1 'K
P®). Dto obmiee mpaBWIO AOKHO «paboTaTh» KakK MPH OCYIIECTBICHUU
CyOBEKTUBHBIX TIpaB, TaK U MPHU COBEPUICHUM JCUCTBHI, HE CBSI3aHHBIX C
peanu3anneil CyObEKTHBHBIX IIpaB, HampuMep NpPU  OCYLIECTBICHUU
BO3MOKHOCTEH, 3aKIFOUYEHHBIX B MPABOCYObEeKTHOCTH. Tak, B 1. 3 cT. 1 'K PD
IPEAYCMOTPEHO, YTO CYOBEKTHI JOJKHBI JEHCTBOBATH JOOPOCOBECTHO, B TOM
YUCJIe ¥ NIPU YCTAHOBJCHUM TPaKJaHCKUX TpaB. JlelicTBUs B 00X0/a 3aKOHA C
MIPOTHUBOIIPABHON LENb0 HeponycTuMbl B cuiny CT. 10 T'K PO kak B Tex
CJIydasiX, KOTJla OHU CBSI3aHbI C OCYIIIECTBICHUEM CyObEKTUBHOTO IIpaBa, TaK U

IIPY OTCYTCTBHUM TTIPaBa.



IPEANMCBIBAETCS ONPEICIICHHBIN ITOPAIO0K .
JOMYCKAIOIINI KaKUX-Tu00 OTCTYIUICHUU. B JIpyrux — yCTaHOBIEHHBIN
3aKOHOM IIPaBOBOM PEXHUM HMYIIECTBA (HampuMep, HEABUKHUMOTIO)
COZIEP>KUT MPEAECIBI OCYIIECTBICHUS TPAXKIAHCKUX MpaB. OYeHb 4acTO
npeaensl GOPMYIUPYIOTCS MTyTEM BBEACHUS 3alPETOB HA COBEPUICHUE

OIIPEACIIEHHBIX JEUCTBUN.

Hepenko npeneinsl oCyImeCcTBICHUS TPaKJaHCKHUX ITPaB UMEHYIOTCS
B 3akoHE€ orpaHuyeHusmu. Tak, B m. 2 cr. 1 I'K ykazano, d4ro
rpakJJaHCKUE TMpaBa MOTI'YT OBITb OrpaHWYEHbl HA OCHOBAaHUU

(denepanbHOro 3akoHa (cM. Takxke cT. 55 Konctutyuuu PD).



MOXKET MCII0JIb30BATHCS TOJIBKO JUIS 1IPO . 288 1T )
KK P®). 3emMenbHbIC YYaCTKHU JIOJKHBI MCMOJIB30BATHCS MO 1EJICBOMY
HazHaueHuto (ct. 1 3K P®). MHorma mpu yCTaHOBJICHUHU IIPEIEIIOB
UCIIONB3YIOTCSI CyOBEKTUBHO-OOBEKTHBHBIE KpPUTEpPUHU. Tak, 3aKOHOM
WU B YCTAHOBJIEHHOM UM MOPSIAKE MOTYT OBITh MPEAYCMOTPEHBI BUJIbI
OOBEKTOB, KOTOpPhIE MOTYT MPUHAJICKATH JIMIIL OIPEACICHHBIM
y4aCTHHMKaM 000poTa, JIMOO COBEpIICHHE CJIEJIOK C KOTOPBIMHU
JOITYCKAETCs TOJBKO MO CIEeUAIbHOMY pa3pemieHuto (1. 2 c¢t. 129 I'K

P®) (manmpumep, opykue, CHIIbHOACUCTBYIOIINE bl U T.11.).




HpaBcTBeHHOCTH (cT. 169 T'K P®). Ho oueHb 4YacTo 3ampeTbl BBOJATCS

MMEHHO B KaueCTBE NPEACIIOB OCYIICCTBICHUS T'pakKJaHCKUX MpaB. Spkum
MIPUMEPOM  SIBIIIETCST IPABWIO, BKIKOYEHHOEe B 1. 2 cT. 209 T'K PO:
COOCTBEHHHMK BIIPABE COBEpPIIATh B OTHOIIEHUM CBOETO MMYIIECTBA JIOObIC
NEUCTBUSA, HE MNPOTUBOpPEYAIME 3aKOHY W HMHBIM TPABOBbIM aKTaM W HE
HapylIalolIhe IMpaBa MU OXPAHSIEMbIE 3aKOHOM HWHTEPECHl JPYTUX JIHIL
(BBLIEIICHBI MPEEbl OCYIIECTBICHUS MpaBa COOCTBEHHOCTH). DTO YKa3aHUE
o0lllero xapakTepa BeCbMa OOCTOSITEILHO KOHKPETU3UPYETCSd B HOpMax
KWIMIIHOTO 3aKOHOJATENIbCTBA, ONPEACISIONNX MpaBuia IOJIb30BAHUS
KuapiMu  nomemieHusiMd.  C ydetoM  crnenu(UKA TE€X WA~ UHBIX

HpaBOOTHOIHCHI/Iﬁ TaKasl KOHKPCTHU3alousA IIPOU3BOAUTCA U B IPYTUX CIIyHadX.



BCECOOBEMITIONIMI XapaKTep, TaKUE MpPEAcabl MOKHO Ha3BaTh

YHHUBEpCAJIbHBIMM). B JaHHOM cCiyyae 3aKOHOM 3ampeniacTcs
COBEPIICHUE psifa ACUCTBHAM, OMUCBIBAEMBIX OIICHOYHBIMH

IHOHATHUAMU.



IIpaBOM MOXHO T'OBOPHUTH JHUIIb B TOM CJIy4ac, CCJIN CYOBCKT O0JIaaAacT

HCKUM CY6’E>€KTI/IBHBIM IIpaBOM, HO OCYIICCTBJISICT €TI0 C IIPCBBIMNICHUCM

PEICIIOB.

3i10ynmorpedsieHue MpaBoM — 3TO BCErla YMBIIIJICHHOE JCHCTBUE.
CyOBbeKT, OCYHIECTBIISIIOIIMM CBOE€ MIPaBO, MPOU3ZBOAUT ITO TaKUM
00pa3oM, YTO YIIEMJISIOTCS MMYILIECTBEHHBIC WJIM HEUMYIIECTBCHHBIE
MHTEPEChl TPETHUX JIMI], OOIIECTBA B LIEJIOM WJIM TOCYJapCcTBa, U 3TOT
CYOBEKT JKeJIaeT TaKoro yIieMJeHHUs JIMOO Oe3pa3inuyHO OTHOCUTCS K
MOCJICICTBUSIM CBOMX JACHUCTBUU. 370yNOTpeOJCHHE IPAaBOM — 3TO

BCCraa HGI[O6pOCOBCCTHOC OCYHICCTBJICHHUC IIpaBa.



CyOBEKTMBHOTO TIpaBa, HO 3aBEIOMO  HEIOOPOCOBECTHBIC

(3710ynOTpEOJICHNE MTPABOM B IUPOKOM CMBICIIE).

B mnepByro ouepenpr K 3JI0yNOTPEOJICHHIO TPABOM 3aKOH
OTHOCHUT OCYIIECTBICHHE CYOBEKTHBHOIO TPaKAAHCKOTO IIpaBa
HCKJIIOUUTEILHO ¢ HAaMEPEHHUEM IIPUUMHUTH BpEI APYyTOMY JIHITY
(mmkaHa). OcyllecTBICHUE TpakJaHCKOIO MpaBa BCerja HMMEET
IEJIBIO yIOBJIETBOPEHUE KaKHuX-JI100 HHTEPECOB
yIopaBOMOYeHHOro Jjuia. Ho B maHHOM ciydae  1ieJib
OCYIIIECTBICHHUS IIpaBa COCTOMT HCKIIOUMTEILHO B HApYIICHUU

WHTEPECOB IPYTOTO JIUIIA.



COOCTBEHHOCTH (MJIM €€ 4YacTH) CyObEeKTaM, KOTOpbIE CO31aayT

IPYyTUM COCOOCTBEHHUKaM YCJIOBHHA, CYIIECTBEHHO
3aTPYAHSIONIME peaIn3allii0 UX IIpaBa COOCTBEHHOCTH, WM €CJIU
COOCTBEHHMK KOMHAThl B KOMMYHaJbHOM KBapTUpE CHAET €€ B
MOJIb30BAaHUE KAaKMM-IMOO TpakjJaHaM C 1eJIblI0  CO3/7aTh

CJI0OKHOCTH B TIOJIb30BAHUN KBAPTUPOHM.



HE IIPOTUBOPEYAIIIME 3aKOHY, HO BEAYIIME K LIEIH, 3alPEICHHOM

UM; B 00XO/l 3aKOHA MOCTYIIAET TOT, KTO «COXPaHsIsl CJIOBA 3aKOHA,
00X0UT ero cMmbici». Hampumep, cyObEKT, KOTOPBIA HE BIpaBe
3aHAMAThCS MPEANPUHUMATEIIBCKON JIESITEIbHOCTHIO (B CBA3U C
3aHUMAEMOU JOJHKHOCTBIO), OCYIIECTBIISIET €€ OT UMEHU JIPYroro

nuia (3JI0yIoTpeOICHUE ITPAaBOM B IIUPOKOM CMBICIIE).



OIrpaHHYCHUS KOHKYPCHIHMHU, 4d TaKIKC 3J10y1'IOTpC6J'ICHI/IC JOMUHHUPYHOIIUM

MOJIOKEHUEM Ha PhIHKE. Tak, 3amnpereHbl OTPaHUYMBAIOIINE KOHKYPECHIIHIO
COTJIAIICHUSI XO3SIMCTBYIOIIUX CYOBEKTOB, YCTAHOBJICHUE, MOJJICp>KAHUE
MOHOTIOJILHO BBICOKOM MJIM MOHOIIOJIbHO HM3KOM II€HBI TOBapa U T.J. (3aKOH O

3al[UTE€ KOHKYPEHIIUN).

[lepeyenb  ¢dopMm  3moynmoTpeOieHUs  OpaBOM  HE  SIBJIsETCS
ucyepneiBaomuM (uto moadepkHyto B m. 1 ct. 10 'K P®). C yuerom
KOHKPETHBIX  OOCTOSITEICTB TOTO WM HHOTO Jiela CyAd  MOXET

KBaIU(DUIIMPOBATh U JPYTU€ ICUCTBUS B KQUECTBE 3JI0YNOTPEOICHUS ITPABOM.



3akoHOM. Ilpm coBepumieHun JelcTBUM B 00XOA  3aKOHA C

IIPOTUBOIIPABHOM ILEJIKO YKA3aHHBIE IMOCIEACTBUS HACTYIIAIOT B TOM
ciay4ae, ecnu nHOe He ycraHoBiieHO 'K P®. Tak, B npuBemeHHOM
IpUMEPE O MPUBJICYCHUN KOOIMEPATUBOM JACHEXKHBIX CPEACTB BKJIAIUUK
BIpaBe TpeOOBaTh BO3BpaTa BKJIaJla, YILIATHI IIPOLIEHTOB U, CBEPX TOTO,

BO3MeIleHUs YOBITKOB (11. 2 cT. 835 'K PD).

Bo Bcex ciydasx 3710ynoTpeOiaeHus IpaBoOM, €CJIM OHO IOBJIEKIIO
HapylIeHUE TMpaBa JpPYroro JMIA, TaKO€ JIUIO0 MOXET TpeOOBaTh

BO3MEIICHUS MPUUMHEHHBIX YOBITKOB (11. 4 cT. 10 'K PD).



npaBa. Hampumep, €CIu COOCTBEHHUK JKMJIOIO ITOMCIIC
HCIIOJIB3YET €ro He MO Ha3HAYCHUIO, CHCTeMaTHUYeCKH HapyllaeT
npaBa U MHTEPECHI cocenieil MO0 OECX03MCTBEHHO 00paIiaeTcs C
KUJIbEM,  JIONyCKas  €ro  pa3pylieHHe, TO  BO3MOXKHO

NPUHYIUTEIBHOE MPEKpaIllCHUE MpaBa COOCTBEHHOCTH Ha TaKOE

xKuibe (cT. 293 I'K PO).

WMHorna HapylleHUE MPEASIOB OCYIIESCTBICHUS CYObEKTHBHBIX

IIpaB BJICYET HEJICHCTBUTEILHOCTD CJICIOK U T.J.



JOJLDKHOCTHOI'O  JIMIIA (HaHpI/IMCp, HaJIOKCHHUC  apecCTa Ha

UMYIIIECTBO, 3allpeT COBEPIICHUS ONPEACICHHBIX AcucTBUM). K
YaCTHBIM CTECHEHHSIM IIpaBa OTHOCSTCA TaKXKE JIOTOBOPHBIE
OrpaHuUuYeHUs TmpaBa. Hampumep, npu nepegaye BeUld B
MOJIb30BAaHUE €€ COOCTBEHHHUK, COXpaHss IIpaBa BIaJCHUS,
MOJIb30BAHUSL Y PACIIOPSIKEHUSI, HE MOXKET OCYIIECTBUTH OTHU
PaBOMOYHMS B MOJTHOM 0ObEME (Yallle BCETo BEIb MEPEAACTCS BO
BJIQJICHUE IT10JIb30BaTeisd, OOBIYHO HEBO3MOKHO TMEpEIarh €€ B

ITOJIb30BAHUC CIIIC KOMY-TO U T.I[.).



A). IloHsiTHe 3aIIUTHI TPAKIAHCKHUX NMPAaB.

B conepxanue m000ro CyOBEKTHBHOTO IpaBa BXOAUT MPABOMOYHE Ha 3aIUTY
npaBa. HeoOxomuMocTh B 3amuTe IpaBa IMOSBISETCS B Clydae, KOTJa IMPOUCXOIUT
HapyIIeHUE TpaBa (HANpPUMEpP, apeHI0JaTeNlb MO0 JOTOBOPY apeHAbl HE HCIIONHSCT
00S3aHHOCTh TIO TIEpeaaue BEIIM apeHIATopy, IMOKyIaTellb IO JOTOBOPY KYIUIHU-
NpOJaKHA HE OIIauMBaeT TOBap W T.J.). HapyleHuem SBISICTCS TakXe OCIapuBaHUE

(oTpuniaHuEe) TIpaBa.

CymiecTByeT JIBa OCHOBHBIX MOPSAKA 3alUTHl TpakJaHCKkuX mpas. [lo oOmemy
MpaBIITY 3alllUTy HAPYUIEHHBIX U OCIapUBAEMBbIX MpaB ocymiecTBisieT cya (m. 1 cT. 11
'K P®) (obmmii mopsijok). D10 cyn OOIIed HOPUCAUKINU, apOUTPaKHBIA Cyl U
TpeTeckuil cyn. B TmpuBeneHHBIX MpUMeEpax 3alluTa IpaBa OyIeT OCYIIECTBICHA

IMyTEM TIOHYXJICHUA apCHAOHATCIIA K NCpcaadyc BCIIH, IIOKYIIATCIII — K VYINIATC

ITOKYITHOU 1LIEHBI.



AIMHUHUCTPATUBHOM ITIOPAAKC MOT'YT PACCMATPHUBATHCS MHOI'MC CIIOPHI,

CBSI3aHHBIC C 3AIUTOM MHTEJUIEKTYaIbHbIX mpaB (cT. 1248 'K PD). B
TaKOM MOPSIAKE 3alIATa IPAKAAHCKUX MPaB MIPOU3BOAUTCS B UIBATHUE U3
oO111ero npasuia (TOJIBKO B ClIydasX, IPEAyCMOTPEHHBIX 3aKOHOM). DTO
0COOBbIA MOPSIIOK 3aIUTHI TPAXIAHCKUX IpaB. PelieHue, MpuHITOE B
aIMUHUCTPATUBHOM (0COOOM) MOPSAJKE, MOKET OBITH OCHOPEHO B CYJIE
(ct. 11 'K P®), T.e. ucnioip30BaHuE 0COOOI0 MOPsIKa 3alUThI IIPaB HE
HCKJIFOYaeT o01Iuil mopsaok. M penieHue, npuHATOE B 0COOOM IOPSIIKE,
MOKET OBITh OTMEHEHO WM WU3MEHEHO PEIICHHWEM, MPUHUMAECMbIM B

o011eM (CyeOHOM) MOPSIIKE.



1)
2)

3)

4)

JEMCTBUS MO 3aIUTE IPaBa COBEPLIAET CYyOBEKT, IPaBO KOTOPOTO HAPYIIAETC;

COOTBETCTBYIOIIME JCUCTBUS HMEIOT IEJbI0 MpEcedyb MPOUCXOSIIEE HAPYLICHUE

mpaBa (a He MPEJOTBPATUTh BEPOSITHOE HAPYIIICHUE U HE HaKa3aTh 3a ObIBIIIEE);

HCxoasa U3 KOHKpCTHOﬁ CUuTyalru, O4YCBHAHA HCBO3MOKHOCTL HMCIIOJIbL30BATh 06H_II/II7I

WJIA 0COOBIN MOPSIAOK 3aIUTHI IIPaB;

CIOCOOBI CaMO3AIIUTHI JTOJDKHBI OBITH COpPa3MEpPHbl HAPYIICHUIO M HE BBIXOAUTH 3a
npeaenbl AeCTBUM, HeoOXxonumbix aia ero mnpecedeHus (ct. 14 T'K P®). Becpma
KPAaCHOPEYUBBIM TPUMEPOM CAMO3AIIUTHI SIBJISETCS HE0OX0uMasi 000pOHa, €CIIH MpHU

3TOM He ObLIM IpeBbIlIEeHbI €€ penensl (cT. 1066 T'K).



CriocoObI 3aUThI TPaKIAHCKUX TPAaB HEUCUEPITBIBAIOIINM 00pa3oM nepeducieHsl B ¢T. 12 'K PO.

Fpa)KI[aHCKI/Ie ImpaBa MOT'yT 3alIUINATHCA U UHBIMHA CHOCO6aMI/I, mpeaAyCMOTPCHHBIMH 3aKOHOM.

Cpenu Takux crmoco0OB HEOOXOAUMO pa3uvaTh Mepbl 3aIMMThI TPAKIAHCKUX NMPAB U Mepbl
IrPa’KAaHCKO-NPaBoOBoii 0TBeTcTBeHHOCTH. O0IIee MEXTy MEpaMu 3alllUThl U MEpaMU OTBETCTBEHHOCTH
COCTOUT B TOM, YTO OJHHM M3 YCJIOBHUU MX NMPUMEHEHHs BHICTYIAeT MPOTHBOIIPABHOE TOBEACHHUE JIMIIA.
Paznuune cocTouT B TOM, YTO OTBETCTBEHHOCTh HACTYMAET MPU HAJIMYMU BUHBI, IPU MPHUBJICYECHUU K
OTBETCTBEHHOCTH IIOBEJCHUE IPABOHAPYIIUTENSI OCYXKIACTCS: MEPhl OTBETCTBEHHOCTH COJEPXKAT WIIH
MOTYT COJIEpKaTh KapaTellbHbI 3JIeMeHT (ObITh Haka3zaHueM). Mephl 3alIUThl HallEJIEHbl HAa TO, YTOOBI
BOCCTAHOBUTDH TOJIOKEHHE, CYIIECTBOBABIIEE JO HapyILIEeHUs TpaBa. Bo3neiicTBUe HA HAPYIIUTENS MpU

3TOM €CJIM U IPOUCXONT, TO BO BTOPYIO OUEpEb.



arpuMep, pPEIICHHEM Cylda NPU3HACTCS MNpaBO COOCTBECHHOCTH H

BCIIb;

* BOCCTAHOBJICHUE ITOJIOXKEHUS, CYIIECTBOBABIIEIO 10 HAPYLICHUS
IPaBa, U MPECECUYCHUE NECUCTBUM, HAPYIIAOIIMX MPABO WM CO3JAIOIIUX

yIpO3y €ro HapyIIeHHUIO;

* [OpPU3HAHUE OCIOPUMOM  CHECJIKA  HEICUCTBUTEIBLHON U
IIPUMEHEHUE TIOCIEACTBUM €€ HEACUCTBUTEIBHOCTH, NPUMEHEHUE
MOCJICACTBUN HEACHCTBUTCILHOCTH HUYTOXKHOMU CHACIKH. MOXET OBITh
3asBJICHO TpeOOBaHME O IIPU3HAHUU HEACUCTBUTEILHON HMYTOXKHOM

caenku (oomue npasuia — cr. 166—181 I'K P®).




IIEPBOHAYAJIbHOM  COCTOSIHUM  (JIBYCTOPOHHSSL  PECTUTYLHS):

KaXKJ1asi U3 CTOPOH 00si3aHa BO3BPATUTh JAPYroil BCE MOIYyUYEHHOE
IO CAEJKE, a B CIIy4ae HEBO3MOKHOCTH BO3BPATUTh MOJYUYEHHOE B
HaType — BO3MECTUTh €ro0 CTOMMOCTb, €CJIM WHBIC MOCJIEICTBUS

HEJICVCTBUTEIIBHOCTH CAEIKU HE MPEAYCMOTPEHBI 3aKOHOM (II. 2

cT. 167 'K PD);

* TIpU3HAHHUE HEACHCTBUTEIBHBIM PEIICHUS COOpaHUs.
HenelicTBuTENnbHbIC  pEIICHUST  COOpaHUM  Takke  OBIBAIOT

HUYTOXHBIMU U ocriopuMbIMU (CT. 181.3—181.5 'K P®D);



YIIOMAHYTBIX aKTOB I10 BOIIPOCAM, HC BXOIAIIWMM B KOMIICTCHIINIO HA3BAHHBIX

OpraHoOB, WJIM TPEBBIIMICHUS HX TOJHOMOYHMH. J[aHHBIE aKThl aJpeCcOBaHbI
KOHKPETHBIM JIMI]aM WJIM TpyINIle Jidil, T.€. HE HOCIT HOPMAaTUBHOIO
xapaktepa. UTo KacaeTcss HOPMAaTHBHBIX aKTOB, TO OHH MOTYT OBbITh
OCIIOPEHBI JIMIIb B CAydYasX, MNPeayCMOTPEHHBIX 3akoHOM. Crernuduky
JAHHOTO crocoba cocTaBiIsieT TO, YTO €ro IMPUMEHEHHUE AaBTOMATHUYECKHU
BJICYET 3a COOOW Apyrue crocoObl 3allUThl. B MPOTMBHOM Ciy4yae BMECTO
HaJJIekKaIEN 3allUThl UMEN Obl MECTO JUIIb (DAKT KOHCTATAllMU HapYILICHUS

rpaxaadHckux mnpas (ct. 13 'K PD);

* MPUCYXJECHUE K UCIIOJHEHUIO OOA3aHHOCTH B HaType, Hanpumep, npu
YKJIOHEHUM TMIOKYIIATeNsl OT YIUIAThl MOKYIMHOM LEHBI, MOAPSAMAYUKA OT

BBIMNOJIHEHUS padoT U T.]I.



IIpaB, KOTOPBIC IIPUMCHSIOTCS IIpA HAJT
K HUM OOBIYHO OTHOCST BO3MEIIEHUE YOBITKOB, B3BICKAHUE HEYCTOMKH,
KOMITCHCAIIMIO MOPAJILHOTO BpeAa U T.J1. Eciu pa3znnyarh MEphl 3alUThI
U MEPhl OTBETCTBEHHOCTH 110 YKa3aHHBIM KPHUTEPHUSM, TO BO3MEIICHUE
yOBITKOB B  OJHHUX  CilydYasX  IpeACTaBIsIeT coboil  mepy
OTBETCTBEHHOCTH, KOIJIa YOBITKH B3bICKUBAIOTCS MPU HAJWYUHU BUHBI, B
IPYyTMX — MEpPYy 3allluThl, KOIJla OHU B3BICKUBAIOTCSA, YTOOBI
BOCCTAaHOBHMTbH HapyILICHHBIC IIpaBa, a BO3JCHCTBHE HA HAPYIIUTEI (M
BOCCTAHOBJICHHE MOJIOKCHHS, CYIIISCTBOBABIIIETO 10 IIPaBO- HAPYIIICHUS

32 €r0 CYET) MPOUCXOJUT BO BTOPYIO OUEPEIb.




OTBETCTBEHHOCTH.  B3bICKaHME  HEYCTOMKM  4Yale  BCEro

IPEIACTABIAECT cobou Mepy IPaXIaHCKO-IIPABOBOU
OTBETCTBEHHOCTH. [IpekpaieHnss 1 U3MEHEHHUs MPaBOOTHOIICHUS
KaK CIOCO0 3alIUThl TPaXJAaHCKUX MPaB MOTYT OBITh KaK MEpaMH
3aIUTHI (HAIPUMED, IPU Pa3eiie UMYIIECTBA MEXKTY CYIIPyTaMH),
TaK W MEpaMu OTBETCTBEHHOCTH (HAMpUMeEp, PaCTOPKECHUE
JOTOBOpAa HaWMa KWJIOTO0 TOMEMICHUS B CBSI3H C TEM, 4YTO

HaHUMaTEb HE BHOCHUT IIaTy 3a kuiibe (cT. 687 'K PD).



I[CGCHOCO6H3}I CTOPOHA, KOTOpa:dA 3HaJla NN AO0JI’KHA ObLIa 3HATH O

MIOPOKE CYOBEKTHOIO COCTaBa (HEAEECHOCOOHOCTh JPYIou
CTOPOHBI U T.J.), BO3MEIIAEeT peanbHbld ymepo (ct. 171, 172,
175177 T'K P®); ecau cpaeiaka coOBEpIlIEHA II0J BIIMSIHHUEM
Hacujus, 0OMaHa M T.JI., TO CTOPOHA, JICHCTBOBABINAs YMBIIIJICHHO

1 HeT100pOCOBECTHO, BO3MEIIAECT MOTEpIeBIIEMY YObITKH (CT. 179

'K).



JOIMOJITHUTCIIbHBIC 00s13aHHOCTH Ha APYroro y4daCTHHKa 00 OH JIMIIAeTCs ImpaBa, TOBOpPAT, 4YTO

HACTyNaeT OTBETCTBEHHOCTb. Tak, Mo o0leMy MpaBWiIy CUMTAETCSA, YTO JIMIO HapylIMBIIEe
00513aTeNbCTBO MPU OCYLIECTBICHUN NPEIIPUHUMATENIBCKON NeATENbHOCTH, OTBEYAaEeT HE3aBUCUMO OT
BuHbl (cT. 401 'K P®). Ilpu Hanmuuuu BUHBI JOJKHUKA HACTYINAaeT OTBETCTBEHHOCTh. Ecim ke
HapyIlIeHO 0053aTeIbCTBO, HO B TOM HET BHHBI JIOJKHUKA, BO3JIOKEHHE HAa HEro HeOIaronpusiTHBIX
HOCJIEACTBUH (IIpek/Ie BCEro BO3MEIEHUE YOBITKOB) OCHOBBIBAETCS HA CUCTEME PHUCKA, TaK ke KaK U
OpyU NMPUYMHEHUU Bpela MCTOYHUKOM moBbleHHOW omacHocTd (cT. 1079 'K P®): ecnu Bnanenen
TaKOr'0 MCTOYHMKA BUHOBEH B TOM, YTO IPUYMHEH BPEA, TO OH HECET OTBETCTBEHHOCTb; €CIIM K€ HET
€ro BHMHBI, TO OH IPUHMMAaeT Ha ceds HeOIaronpusTHbIE MOCIEACTBUS (BO3MELIA€T Bpel) B CHILY

lICﬁCTBHH CHUCTCMbI PHUCKa — 3TO MCPA 3allIUTHI ITIOTCPIICBIICTO.



Al N

10.
11.

[ToHsTHE U COAEpIKaHNE MPABOCIIOCOOHOCTH I'pakJaHUHA

[ToHsTHE U CoAEpIKaHUE I€CCIOCOOHOCTH IpakIaHUHA.
NMs 1 MECTO )KUTENbCTBA IPAXKIAHNUHA.
OMaHcUunanus

OrpanudeHue aeecrnocooHocTu. I[Ipu3HaHue rpaxiaHuHa
HEIEECIIOCOOHBIM.

[IpennpuHuMarenbCcKas IesTeIbHOCTh IpaXk/iaH 0e3 00pa3oBaHU
IOpUIMYECKOTO JIUIIA.

HecocrositenbHOCTh (OaHKPOTCTBO) MHAUBUIYaJIbHOTO
npeanpunumaress. HecocTodaTenbHOCTh (PU3NYECKOTO JIUIa, HE
3apPEruCTPUPOBAHHOIO B KQU€CTBE MHAUBHUYaJIbHOTO
npeapUHUMAaTE.

Oneka. [ToneunrenbcTBO. IlarpoHax.

[Ipu3HaHue rpaxjaaHruHa 0€3BECTHO OTCYTCTBYIOIIUM U €T0
IIPABOBBIE TTOCIEICTBUS.

OObsiBIICHUE TpaXJaHUHA YMEPIIUM U €ro NpaBOBbIE MOCIEICTBUS.
AKTBI TPaXKIAHCKOTO COCTOSIHUS.
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