


dopmbl 3aLUUTHI
HapyLUEHHbIX NpaB

Ocobble cpeacTBa
NPEeToOpPCKON 3aLUThI

[TOHATUS 1 BUOblI UCKOB.
IckoBas 1aBHOCTb

[loHATHE n BMUObI
rpagaHCcKoro npotiiecca



AARALEAT



OcywecmerieHue cybbLeKmueHbIX
rpae — 9TO COBEPLUEHNE NULIOM B
paMKax 3akoOHa [OeUcCTBUMN,
YOOBMETBOPSIOLLNX €ro Nosie3Hble
NoTpeOHOCTU (UM NOTPEDBHOCTU
OPYrnx nuy), a Takke
NpoTUBOAENCTBME APYrUM NnLamMm,
NPENATCTBYIOLLNM
OCYLLECTBIIEHUIO ATUX MNpaB.



PuMckoe npaBo BbiABUrano HECKOSMBKO

rNnpaBusl
YeTKne rpaHunLbl 3anpeT Ha yLemMrneHue
CYyOBbEKTUBHBIX NHTEPECOB U NpaB
npas apyrmx nuy
pacLumpeHue 00513aHHOCTb
rpaHuL MCNOIb30BaTb

CBOe MpaBo



dopmbiI 3aliumal

3aLI.|,VITa YAaCTHbIMU NMNUaAMU 3aLI.|,VITa rocyaapCcrtBeéHHbIMUA

(camo3awmnTa, TPpETEMCKUU CyA) oOpraHamu (NpeTopcKaa 3alimTa,
cyaebHas 3awumTa)



Camozaujuma — camoynpaBHoOe

OenucTBue nuua, 4Ybu npaBa
Oblnun

HapyLLEeHbl, NyTEM HacuUnus Haa
NTMYHOCTbIO UITN UMYLLECTBOM
HapyLLINTEeNs npasa.



CamoyrnpaeHbie deucmeus

npaBomepH( HernpaBOMEpPHbIE



CamoynpaBHble OEeUCTBUS CYUUTANUCH
NpaBOMEPHbIMU

B cny4vae €CInM HaCUIbCTBEHHO
HeobxoanMoun NN TaUHO BO3OBUTHYTO
0OOPOHBI COOpPYXXEHME Ha

3eMeSlbHOM y4acTKe

eCInun OOIMKHNK ecnu Bop B HOYHOE
nbiTancs 6ercteom BpeMS Obin 3aCTUMHYT
CKpPbITbCS OT Ha MecTe NpecTynneHus

KpeamnTopa



HacmHasi 3awyuma — 3710
oenucTeme nmua, npu KOTOpom
ONA pa3peLleHns crnopa o NpaBe
MOXXHO ObIfTo 0bpaTuUTbCS K
YaCTHbIM NnLaM (B TPETEUCKUN

CyA).



pIGCERCETIEL TUERED I 115

4 e

3aKnoyeHune 3aKnoyeHune
cornatwleHus aorosopa
MeXay CTOpOoHaMu C TPETENCKUM

cyaobeu



locyOdapcmeeHHas
3awiuma — cnocob 3awuThbl
npaB Yepe3 opraHbl
rocygapcTsa.



BHecyOdebHas 3awyuma — geno
3alLUTbl HAXOOMINOCh B BONeE
MHONBUAYANbHOIO rpa)aaHnHa
N NPON3BOANIOCH TOSMbKO B
nopsaKke YacTHOro 00BUHEHWUSI.



e BT R D BALlT)



Ocobhbie cpedcmea 3awumai
— 3TO NObIEe BMeluaTenbCcTBa

CyAeOHbIX OpraHoOB B LIENsiX
OOMOJSTHEHUS, YNy4YLLEHNSA U
YCTPAHEHUA HEOOCTATKOB
rpaXgaHCcKoro npodLecca.



Buobi cpedcme 3awiumasi

NWHTEPAUKTDbI cTnnynaunn

PECTUTYLINU BBOJ BO BrageHue



UHmepoukm (interdictum —
perynmpoBaHne) — 3TO KaTeropmyeckoe
n 6e3ycrioBHOE pacrnopsaXeHune

npetopa o HemeaneHHOM
npekpaLleHnn

Kaknx-rnmbdo AencTBnin, HapyLlaroLLnX
npaBa rpa)gagaH, NMbo Bo3aep>KaHun oT
Kakoro-nmdoo nencreus.



BI/I,EI,bI MHTEPOUKTOB

)

Briagenbyeckue

3anpeT|/|Ten bHblIE

BOCCTaHOBUTEJIbHbIE npeObABNTEITBCKUNE



Cmunynayusi —
obelLlaHne B
NPUCYTCTBUK NPETOopPA.



Pecmumyuusi — Bo3Bpar
B NepBOHa4alibHoe

NonoXeHme (B CpoK
0O ogHoro roga).



OcHoeaHusi MPUMEHEeHUSsT

pecmumyuyuu
Hanu4ue 8pPEeMeHHoe go3pacm
ywepba omcymcmeue MeHee 25 niem
CMOPOH
obmaH y2pos3bl
ympama ceoeepeMeHHOCMmb
Juyom npocbb6bI

cmamyca



Beod 80 ss1adeHue —
paspeLlleHne npetopa
B35iTb BO BrageHue
MMYLLLECTBO (UINMN YacTb)
obsa3aHHOro nuua
(OOIMKHUKA).



lIpumeHsinoch
"4

&

rnpu uccrsiedosaHuu ecsiu omeem4yuk
umywecmea 0ss He 8bIINOJIHS1
mo2o, YmobhbI cydebHoe peweHue
3awumums

npaea suuya
ecJ1u OOJDKHUK He
eo3epalyas dosie

Kpedumopy



I



Ack — npaBo nuua

OCYLLUECTBNATb CyaeOHbIM
NOPsSIAKOM

npuHaanexatiyee emy
TpeboBaHMe.



Buodbi uckoe

8 Jle2ucaKUUOHHOM rpouecce

' 4

geknapaTtopHble 9K3EeKYTOPHbIE
reHeparnbHbIn ~ UTKU ONs NCKW Ons
(oOwmn) COOCTBEHHMKOB HaKa3aHus
OOIMKHMKA

BELWIH5IN NYYHLIA  BUHOWKALMOHHBIM HEraTopHbIN



¢

LNBWUJIbHbIE

BELLHbIN UCK
NMTUYHBIN UCK
KOHOMKLUS
pennepceKkyToOpHbI
NCK

LUTpadHOU UCK
CMeLLaHHbINA UCK

)

npeTopckue

NUCK C puKLMnen

MCK MO aHanormu

MCK C 3aMeHOou
cybbeKkToB



ckn no obbemy npaBoMo4nm
cyObu

o Actio stricti iuris

» Cyabs cBsi3aH OyKBOW
OroBopa, U3 KOToporo
BbITEKaET UCK

* Actio bonae fidei

* [lonoxeHue cyabu
cBoboOOHEee




KoHKypeHyusi uckoeg — 3TO ecnu
OTAENbHbIE rPaXXgaHCKO-NpaBoOBbIE
OTHOLLUEeHUSA ObINK 3aLUnNLLEHDbI
HECKONbKUMUW UCKaMU

"~ KymynatvBHas D I T R
KOHKYPEeHLINS KOHKYpeHLUsi

Bbibop ncka(us

AorycKkanock KOHKYPUPYIOLLMX) B
OfHOBpPEMEHHOEe cnyyae, Korga

npoBeaeHNE NBYX NCKOB marepuanbHoe npaBo
No oaHOMY doakTy OXpaHsaeTcs
HECKONMbKMMU UCKaMW




AT




[TloeacumernbHasi, unu uckoeas
dasHoOCMb — MakCUManbHbIN CPOK, B
Te4yeHne KOToOpOoro 3anHTepecoBaHHOE
(ynpaBOMOYEHHOE) NNLIO MOXET
npeabABUTb UCK U UMETHL NPaBO Ha
3aLUunTy.



BuodbI uckoeou dasHocmu

MNOoJIHa4 YaCTN4YHa4



Hayasio meyeHus
UCKoOB8OU 0aBHOCMU —
MOMEHT BO3HUKHOBEHUA
MCKOBOIO NPUTA3aHUS.



llpuocmaHoes1eHuUe uckoeou
dasHocmu Oblf10 BO3MOXHO,
eCln NINLO NO YBaXXUTENMbHbIM
npu4ynHam He MOrno 3awumuiaTb
CBOe€ Mpaso.



flpuocmaHoesnneHue

rno rpuUoUYeCKUM 8 cesi3U C
npensmcmaeusim HecoeepuweHHo/Iemuem
yrnpasoMO4YeHHO20
Nluya

8 C8513U C msiKesrnou
60s1e3HbLI0



llpepbieaHuUe uckoesou
daeHocmu nPoucxoamuno B
MOMEHT, Korga nuLo
coBepLuano A4encTeus,
HanpaBrieHHble Ha
BOCCTAHOBNEHME CBOErO Npaea.



Obsa3aHHOE NULIo Npu3HaBaro npaea
YyrpaBOMOYEHHOr0o Nnuua

B CIly4yae BbInnarbl B Clly4ae 4aCTUYHOW
NPOLUEHTOB MO gonra
00A3aTeENbLCTBY

B crlydae obpalleHus
K UCTLY C nNpocbbon
00 oTCcpouyKe gonra



3aKOHHbIe CPOKU

1 rog ang 5 net ons 6 mecsueB angd
NPETOPCKNUX  MPETOPCKUX MCKOB U3
MCKOB MCKOB U3 NpaBa 3JUKTOB
HacrnegoBaHWa  dOUNOB U U3
KYynnu-

NpoaaXu



[1aBHOCTHbIN CPOK

Hayano nepexon
BrnageHus

00O6pOCOBECTHOIO R
COBCTBEHHOCTb

BnageHus

[1aBHOCTHbLIN CPOK



CpOK MCKOBOU AABHOCTMU

Bpemsi korga cobCcTBEHHUK

Y3HaEeT O nocdaraTtenbCcTBe

Ha CBOIO COOCTBEHHOCTb
3aKOHHbIN CDOK

CpOK MCKOBON JaBHOCTU






I'paskpanckuii _npouecc — @dopma
3allIMThl HAPYIICHHBIX MpaB; NPOLECAYPa,
[P KOTOPOU C IIOMOIIBIO  HOPM
IPaKJaHCKOIO MPOIECCYaabHOrO IIpaBa
MOKHO pean30BaTh HOPMBI
MaTepUaIbHOTO (TPaXKIaHCKOTO) IIpaBa
WJIM WX 3aIUTHUTh.




Buobi rpaXgaHCKOTO
ﬁgogecca:

/\

JlerncakimoHHbIN DopMyIISIpHBIN
(B ApEBHEM IIPABE) (B
KJIaCCHYECKOM

ITPaBc)

v

DKCTPAOPAMHAPHBIN

(B TTOCTKITACCTUECKOM IIPABE)



JIErMCAKIIMOHHBIN IPOLIECC

Jezucakuuonnulii npouecc —
NCTOPUYECKM MepBas pas3BuTras ¢dopMma
CyIONPOU3BOACTBA IO YaCTHBIM HCKaM.
CBO€ IIPOHUCXOXKICHUE €r0 HAMMECHOBAHUE
BEJIO OT HCKOB CTpPOroro Ipama, T.€.
OCHOBAHHBIX MCKJIIOUUTEIBHO Ha
OpEeAIIMCAHUIX 3aKOHa (M MOPEXKIE BCETO
apeBHeWMx 3akoHOB XII Tabmmi) — legis
actiones.



XapaKkTepHble YepTbl

nermcakuumoHHoOro npowecca

cmpoaul ¢opMasiuamM:. npouecc obcTaBnsAncs
puUTyanbHbIMXU dOOPpMaMM U XKecTaMun, U ManeuLlee
OTCTYNJSIEHME OT ISTOro nopsgka npuUBOAUNO K
npourpbILLy aena;

ABNAnca obsi4YHbIM (0rdo) npoueccowm;

CYLLECTBOBanNM  [JOMOSIHUTESNbHbIE  3NIEMEHTHI,
npegycmaTpuBatoLme y4acTme YaCTHbIX NNLL;

nckoBoe TpeboBaHue (petitio) OTKNOHANOCHL, ecnn
OHO pacxoguriocb C TeM, 4YTO AOOImKeH 6bin
oTBeT4YUK (plus petitio).



OwmenwyeHko O.A. BblaensieT
crieayroLme cyaonpon3BoaCTBEHHbIE

4yepThbl:
oba3aTernbHoe NM4yHoe

NMPUCYTCTBUE UCTLIA N OTBETHINKA,

obecneyeHne NpUCyTCTBUA
HeobxoanMbIX O
pa3dbupaTenbcTBa nuL, B NEPBYIO
oyepenb OTBETYMKA, ObINIO Aernom
NcTUa;

yyacTme OTBETYMKA
obecne4ynBaeTcH



Ctaguun nermcakumMoHHOro

npouecca

In_iure iludicium
«BO3BeaeHU «obpalleHune K
e npaBoCyauio»

K npaBy»



Injiure

ludicium

NpoBo3rnaLleHun
e YaCTHOU
NpeTeH3nn
nepen
3aKOHHbIM
MarmcTtpaTtom B
cneumnarbHO
npeagHasHa4YeHH

CODOCTBEHHO
pa3bop gena no
CYLLECTBY

OM MECTE.



Byabl 1ermcakiiMOHHOTO MPoLecca
) l )




[Ipouecc-napu, unu legis
actio sacramento

CTOPOHBbI B CTPOro dopmMarnbHbIX
BbIpaXXEHUAX W TOPXECTBEHHO
BbICKa3blBann CBOW MNPETEH3Un
Opyr K Opyry w Ha3Ha4yanu
3anor;

paccMmartpuBanuncb nn4yHble (K3
00s13aTeNnbCTBEHHOIO npaBa) W
BELLHbIE UCKW.



[IpoLiecc "HanoXeHNeM PYKU", NNu
legis actio per manus injectionem

NPpMNM3HaHUe BO3MOXHOCTHU HaCTYylMnJeHUs

NNYHOMU OTBETCTBEHHOCTNU 3d A0JT

npeaBapuUTesbHO oPopMNeHHOMY
0053aTeNnbLCTBY NOCPEACTBOM CAENKN— Nexum,;

paccMaTpuBanmncb UCKN N3 00s3aTENbCTB;

OCODOEHHOCTb: cam OTBETYUK He
ocnapuBaTtb JOJTr.



[IpoLiecc NocpeacTBOM XXEPTBbI, NN
legis actio per pignoris capionem

B Criydae HennaTtexa 3a nepefaHHylo Bellb
ncteu 3abupan ee obpaTHO, NPOU3HOCS
onpeaerneHHble  TOPXECTBEHHbIE  CIIOBa;
nocnegyowmne nNpeTeHsnum U CcyaoroBopeHme
NPOXOaANNO NOPSAKOM, CXOAHbIM NPOLECCY—
napu;

n3HavyanbHO paccMmaTpuBanmcb WCKU MO
OOroBOPY Kynnu-NpoaaXxu XUBOTHLIX A1
KEPTBOMNPUHOLLEHUN, a 3arteM B OOLIEN
dopmMe nepelwlen Ha BCe MNPeTeH3un no
9TOMY [1OroBOpY.



[lpoLiecc "HasHaYeHnem cyabu’,
nnu legis actio per judieus
postulationem

obOpalleHne K cyay uctua M oTBETYUKA
nocpeacTBoOM OOMeHa TOPXKEeCTBEHHbIMMU
npoLeccyanbHbiMM  bopmynamu, Ons
3akpenneHmss npasomodnn. OTBETYMUK
npu3HaBan unn oTpuuan Uck — n ganee
LLISTIO HA3Ha4YeHUe Cyabu;

paccMaTtpuBanucb Crnopbl O pasgene
HacneacTsa, 0 pasgene oowen
COOCTBEHHOCTU U T. M.



[TpoLiecc "noa ycnoBmeM , Unwu
legis actio per condictionem

TpeboBaHMe MUCcTLa 3asBNANOCb aHaNOrM4yHoO
npegbloywemy  Buay  JIEMMCAKLMOHHOIO
npoLecca, OTBETHOE BO3paKeHMe OTBEeTYMKA
npeagnonarano OTCPOYKY, a nanee
npoueaypy, CXOAHYK C MNOCNeacTBUSAMM
CY[JOroBOPEHUSI MOCIIE€ HEKCYMA;

paccMaTpuBarnncb HeorpeaerneHHble UCKN U
nckm ob obsasaTenbcTBax BCeOCTBUE KpaXKn.



DopMVJISAPHBIN IIPOIIECC

bbin BBeaeH BO 2-u nonoBuHe Il B. OO H. 3.
3aKOHOM 36yuunda. Cmbicn opMynspHOro npouecca
3aknwoyanca B TOM, 4YTO nMpeaMeTr  crnopa
doopmynupoBana He CTOpOHa, a MpPemop, KOTOPbIU
nanaran ero B cneunanbHOW 3anuncke,
agpecoBaHHOU cyabe — dopmyne. B otnuyme ot
OpeBHEro npasa M OT doopManbHbIX NpeanucaHnu
3aKoHa Cy4onpoun3BoACTBO no doopmyne
npegycmaTpuBano ansrepHaTUBHOCTL UCXoda dena
No oOgHOMY UCKY, T.€. bblno bonee rmbkum.



OcobeHHOCTH
cbopmMmynAapHOro npouecca

® HegbopmasibHOCMb. CTOPOHDI
CcBOOOOHO BbipaXkanu CBOU
MCKOBbIE TPebOBaHUA

@ YcuneHue poau masucmpama



OnpepeneHue cbhopmynbl

dopmyna — NMUCbMEHHas
MHCTPYKLMS, B KOTOPOW
MarucTpat HasHadan  cyabto
(HoMMHauUmMda) W npeanucbiBarn
eMy, Kak paspeLumnTb Crop.



OOPMYIJIA

«Fan pa oypoet cyoben (Nominatio), KoTOpbIM HE
paccmaTpuBan nogobHoe aeno HUKorga
(Prescriptio). lo nosogy Toro, 4to coBen [enus
[TaBen oTobpan ero y4dactok (Demonstratio).
[ennun TpebyeT ydyactok Hasap (Intentio). [MaBen
BO3pa)kaeT, yTBepXxaas, 4YTO 3TO ero Yy4yacTokK
(Exceptio). Ecnn okaxeTcd, ['ennin okaxeTtcs npas,
TO Thl, cyabsd, laBna B nonb3y l[enus o6BUHK;
ecnun He okaxetcd, To onpasgan (Condemnatio).
[10 paspelueHMa cnopa NycTb y4acTKOM Blageet
[enunn (Adjudicatio)»



HACTU ©OPMYIJIbI

Nominatio - Ha3HayeHune cyabu

Prescriptio - HagnucaHue, gobasneHue K Nobon YacTu
doopmyribl

Demonstratio (aeMOHCTpauunst) - KpaTkoe U3NoXXeHne
doakToB, BbI3BaBLUMX NpoLEecCc

Intentio (MHTeHUMS) - n3noxeHne TpeboBaHUM NcTua

Exceptio (akcuenums) - n3noxeHne Bo3paxxeHnm
OTBETYMKA

Adjudicatio (agbrogmkaums) - ynoriHoMoYeHne cyabn Ha
NPUCY>XOEHNE CTOPOHAM KaKOW-1nbo BeLLN

Condemnatio (KoHOoeMHauu4) - ynornHOMOYeHWe cyabu
Ha OCyXXOEeHWe Unu onpasgaHne OTBeTYMKa



YacTu hopmynbl

OCHOBHbIE HdononHurenb-
HbIEé
\ NHTEeHUns
HemoHcTpauys [peckpunums
KoHaoemMHauus Jkcuenunga

Aablognkaums




Buaobl MHTEeHUUN

/\

In ius In factum conceptae
conceptac [
ncKk obocHoBaH nck HE obocHoBaH
HOpMaMWu HOpMaMWu
LMBUITBHOIO LLMBUIIBbHOIO Npasa

npaBa



Knaccundukauma nHTeHUUN No coaepXaHUio

BellHble
int <
en JFINYHbIE
tia
< CTpororo npaBa
aoopown
COBeCTHU

< onpepeneHHbIe
HeonpeaeneHHbIe




Buabl KoHOeMHaUUW
/\

OnpepeneHHble HeonpepneneHHble

[MpumepHbLIe



Buabil akcuenuuu

T

NMorawarwiasn
OTcpoumBaroLwas
(yHMuTOXamoLwas)
CcbInka Ha Ccbinka Ha
NPUHYXOEHNE NOroBOPEHHOCTb

CO CTOPOHBI UCTLA O CpoKe



JKCTPAOPAMHAPHBINA IPOLIECC

OcobeHHOCMU:

ynpasgHeHue OByx cTaauu npoLecca,
npoLecc BeAeTCH roc. YUHOBHUKaAMMU;
BO3MOXXHOCTb anennsuuu;

NPUHLMMN COCTA3AaTENbHOCTW;
3aKpbITOEe Ccygonpon3BoOACTBO;
NPOTOKOSIMpPOBaHWE 3aceaaHunu;
ob0sa3aTernbHble cyaebHble NOLUMUHbI;

BbI30B B Cyd — aAMUHUCTPaTUBHAaA
00A3aHHOCTbL CyabW.




CIACUBO

3A
BHVMARVE!



