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=poauiics 8 Mast 1942 rona, - FOPUCT, KaHAWAAT
IOpUANYECKUX HayK, Tpodeccop HAY BIIID,
MMUDII, MION. Cnenuanuct B 001aCTH
MEKTYHApOIHOTO TTpaBa U CPABHUTEIIBLHOTO
IPABOBEJICHHUS.

"B 1974 rony B YauBepcutere MnnnHorca 3amTI
IMCCEPTAMIO Ha cTeneHb JSD, moCBAIIEHHY IO
npo0JieMaM CTaTyca MEXTYHAPOAHBIX OpTaHU3aANI
B MEXXJIYHApOAHOM ITyOandHoM IpaBe («CoBeTCKUI
Co103 ¥ IIpaBO MEXKIYHAPOIHBIX OPraHU3AUI)

*C 1996 nio 1998 r. siBiscs mpodeccopom Kadeapsl
TEOpHUU TOCyIapcTBa U npasa Kazaxckoro
rOCYJapCTBEHHOTO IOPUINYECKOTO yHUBEepcuTeTa. C
1998 r. — pykoBoautens LleHTpa cpaBHUTETBHOTO
IPABOBEJCHUS. 3aHUMAJT IOJKHOCTh COBETHHKA
Buile-nipembepa [IpaBurenscTBa Kazaxcrana
H. A. lllaiikeHOBa

*B HacTosiee BpeMsi CHoBa padotaet B Kazaxcrane,
B EBpa3niiCKOM HaI[MOHAJILHOM YHUBEPCUTETE HM.
JI.H. I'ymunesa (Acrtana, Kazaxcran).




KJTACCUDUKALIUA NPABOBbBIX CUCTEM COBPEMEHHOCTU: NOHATUE U KPUTEPUM

Teopua 0 KpUTepUax
Anf knaccuPuxkaumm NPasossix
cucTem:

» OfIMH KpuTEpUiA (one dimensional/
single criterion approach);

» HECKONBKO OBWMX NPUIHAKOE-KPW-
repues (1.€. TeopUs KON noMepa-
1a daxropog-kpurepues) (muiti-
dimensional approach)

Teopus 0 dpaxropax, KoTopsie
AONXHLI BAMATS
Ha KnaccuOUKaLMIO NPABOBLIX
cucrem:

* UMEIOT JHA“EHWE NuL 00nexTUB-
Heleé dakTops (1.2, Mvs “dop-
MaNnHoe" npaso),

¢ JIONXHLI YMMTHIBATHCR BCE OObex-
THENLE ¥ CyObexTHense QaKTopu
(r.e. u “Qopmansioe”, n “xuaoe"
npaso)

NpuHumns GopMuposanns
NPasoBON CeMbM:
» oOveaAnHeNUe Ha ocKoBe 0BWHOC-
TH UCTOPHUMECKUX CyAel;
* NOGPOBONLHOE NPUCOCAUHEHHE,
* KONOHWANLHAR ABUCHMOCTE
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Penurnwoansie NPanoBbio CHCcToMn

KNACCUDOUKALIUMA NPABOBLIX CUCTEM COBPEMEHHOCTH

1

Hepenurnoansie Npasoasic CHCToMM

|
Janaavoe npaso** [ KBA3NIANALMOE NDABO ] He3anagroe Npaso
com— 4
Rl POMAHO-INepMancroe couManmcTIiecKoe** " (Kural, Jlaoc, Kam OF 0= 800G TOMMOS L
(LmanasHOe) 10sa. Crads v, KHIDP?, KyGa, Avrona, Sdwomnm, Mo B398 TCKOA
" an ',,,\ mamOux). Crpasise CHIE, Bantvs » Ssiswen
anrno-aMepukancroe r - BOCTOMHOR ESDON yXe Bl M3 3TOW ce
- ; - . SOOMEIACRDE
oDuwee Mt M OOFOIME HEXOJIRTOCR M DAaMMX | TR Rl
! (VN‘¢N.‘4'
X NMeDeXDA8 OFT COLMANMC T CKD NN
WHMBAIRHOMY " ** "
cxamamrancroe (Hopaerus, LUseuuws,
= DOuisiamn, darus, Venamwamsa)***

* B Mavn CYWeoTayioT ARe NAPANNensMe NPanoakie crecTemi — O0ILee NPAR0 (HALMOMAMHOS NPABO Frlm) ¥ Maycoxne Npan (NDAN0, NN«
BMOR TOMKO X MMAYCOKONA NACT HACRNDHWUR), MO B KOHEYHOM CHeTE Miana OTHOCKHTCR K comue O0Bwero npasa
** Tepmun “sanannoe NPpano” (Csm, cxemy 14) He CRAIAH C 1e0r PADMMECKMM PDACHONOXEMMNEM CTDAM. CYTh DAIM G MORLY JANAMMWM M HEIONALN
NPABOM CROAMNTCH K MECOANAAEMMIO KX NOAXOLOR K NOMMMENWID NPABOROIO rocyaapcTaa (Cm. cxenmy 45) » NPAROROH XynsTyps (Cv. Cxemy 46)
"2 10 MHOr MM THNONOTMNECKNM NPMIHAKAM CRANAMHAACKOD (CONOROONPONEACKOR ) NPABO OMEME NOXONE HIl LMEMARMOS NPAN0, MO HAPALY C 3THM COAND-
MUT M MHOTE NPMaKaxy 0Bwero npana. Tem He MeHes CHCTEME CKAMAMMIRCKOND NPARE CHMTASTCR CAMOCTORTENLMOW NPABOSOR CoMuod, x0T OMO Grvee x
UMBMWALHOMY, oM K 00weny npany (v, cxemw 15, 16, 17).
T OHO CHURCTRYET COroaMA A CTRAMAX COLMANMOTIMACKOND NPOCTRANCTER. B HENDTODLIX CTRAHAX JTON NPABONOH CoMEM, HINPYMED B Ko » KOpoe, Cyuec rey-
107 400 NAPRANNENEHLIO NPAB0DLIE CHCTOMI ~ TRASMLAOHHEN W COLMAMMCTHNECKER, MO B MTONE 0Nt OTHOCHTCH K COMLE COLMANMC THNECKIND NPasa (Cvm. camane 18, 19)
tesss Crpavmt CHI, Bantvin v Onimuei BocToMMOR ERPOnkl N0 GOOMANKHLIM NPUIHAKAM OTHOCATOR K LIMEMABMOMY NDGAY. MO COXDAMMIOT HEXO TODMWE THNON0-
FMYECKME YERTH NPABOROA MASONOIMK COLUMANKE THYECKONO NPasa (cm. cxemw 18, 19)




ONPEAENENME: INTPABOBAS TPALMUMNSA (LEGAL TRADITION) — 3TO IrJIYB0OKO YKOPEHMNBLUET
CH B COSHAHMM TIOLER N MCTOPHUNECKK OBYCNOBINERHOE MX OTHOWEHWE K POJTH NPA
BA B OBLUECTBE, NPUPOLAE INMPABA M NOJIMTUMYMECKON WIEQTIONMN., A TAKXKE K OPTrAHMNIA
Ut M QYHKLIMOHWMPOBAHWIKD INPABOBON CMCTEMBI

NOHATUE SANALHONO NPABA (3ANAAHOW NPABOBOW TPALMLIMK)

KOMNOMEHTM JANAAMOro Nnpana (3anagroft Npasosot Tpaamumm)
Onpcncnenuc: MNRLANOE NP’ T NPRBORAS TDRAMLIMA, XOTORSS NOCT

OIS M8 'u-".a,' NEX [T NPT IMDIY Mty ."l\,n,‘(.l.‘.‘l'rll h
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CWMIT MO BT

C 1O B
PMMCKOTT
KOO O Npana

BCOAM YOBROML NPGBOBOM XYM TYIN nNOoJYIS D xarnne YOS O NOMATAR NPAJOKOIroD rocy

OCHOBOMHBIN MO TTODWMHMLNTAX s aanmamin npcTEa, | j OPMADORIHONO MOLL BIIMS oM Dwun
M OVDMTEMMIMA (CM. Crxowy 40) COOMM SCTRCTREMHOIO NPaRa (Cx, Cxomy 45)




CKAHAMWHABCKOE (CEBEPOEBPOMNEWCKOE) NPABO —
OCHOBHBbBIE XAPAKTEPHbLIE YEPTHI: 1

1

HMcropuvweckan cnpasxka
CrariMHABMa HUKOr 13 He SRNR-
NAch COCTABHON YacThio Puwmc-
KOR MMNEDMK, B DUMCKDE NPa-
80 He Gano NPUHATO B8 Cranam-
maswn. C 1389 no 1521 r. pop-
MUPDOBANCH enVnHBR COow3
CxanaHascxmx cTpas (noronne-
newwn Weeunwn » Havwn). B
nansHempesm Mcnasyum sowna
8 cocras Hopeermm, a Ousns-
M — 8 cocrae Weewpm. MNep-
MEHCXOE NPABO OKAJAN0 CHNBHOE
ANMVRHWG HA CKANAHABCKOE NPa-
B0, MOXHO [AXE FOSODMTE O TOM,
HTO B CPEAHVE BEXA CRarMHas-
CXO€ NPaso CHMTANoOCchH BETAELIO
repManCcxKor o Npasa

Craryrwoe npaso

CYWECTROBAND NAPAANENLHO C NPa-
B80OM crpasemaocT (Cynm “cose-

cTn” Cunu coanars 8 X 8.)

Crpass, BXOQAUMe B CHUCTEMmYy

CKAHNAMHARACKOro npasaa:

Havwma, Quunanwans, Ucnasmawms,
Hopeerva » Waeuma, Kaxnaa crpa-
Ha MMEEeT CEOR HaAUMOHANLMBR
A3NIK, 3a uexmoderinesm Ournar-
oA, rAe ODMLMANHHBIMKN CHMTIIOT-
CR QUHCKMA M WBEACKHMIA R3InicK,
Waeuwn, Hopaervwa n [larvums sans-

OTCR xOpoONescCTeamMmm

Koandwumpoaaumoe npaao
HaumMoHaANLMBIC XONEeKCH Bninm
npusaTed 8 XH » X es. Xora
OHM M HOCHMNM HAIBAHWE XO-
nexcos, HO Doy NS CBOAOM
NERCTEVIOUMX 3axomHoe. Kaxan
CTPaHa MMena CaOoR HaUMOo-
HANLBHLAR KOASKC, XOTOPMA CO-
CTORAN M3 4acTes (Hanp., vac™
“rpaxnancxkoe npaso”, “xom-
MEDMECKOE NPABsC”, “Npoueccy-
ansnoe npaso” w 1.4.); nocne
pasnensa npoueccyansHoro
NPaeEa NOKBMNOCH I DaXAAHCKDE
NPOUECCYANLHOE ¥ Y ONOBHO-
NPOUECCYANsMOEe NPaso




CKAHAMHABCKOE (CEBEPOEBPONENWNCKOE) NPABO —
OCHOBHBIE XAPAKTEPHBLIE YEPTHI: 3

1

Cnop © NPUMPOAe CKAMAMMABCKOro
npasa

B COABMMTENBHOM KOMNADA TMEMC TuKe
CYLECTEYWOT TP TEoPpMH O Npwpone
CRAMAMHABCKOr O Npasa. No oaroR na
HMX CHMTASTICH, NTO CKAMNAMMARCKO®
NPAN0 HE AANRCTCH CAMOCTORTENLMOM
NPAasOBOM CEMREN, & COCTIANACT “acTs
KOMTMHEHTANBMO - SBDONERCKONro NPOsH
NO OPYroR — 310 NPAas0 SRMMETCR Ca-
MOCTOR TENLMHON NPBBOBON CHCTEMON, HO
OMEME GIMINOM K KOMT MM T ANRMO -0~
PONERCKOMY NPpaRy, NO TRETHON — 00
MPMIHG0 T CAMOCTORTRNRMOM NPABOKOMN
CHMCTEMON, MO NONAraaT, NTO Nocne -
AMAR HMAXOAMTCHE NOCODEAMME MY
cHCTeEMaAMM ODWIEro M UMBMNILMOTO
npana. (Y NPpUuACHDXMBI0CH TRETHhEW
TeOpPMW. )

OTxas OF npuMLwna
OTACNCHMUA LePXaWn
or rocyaapcraa®

BO BCeX CXaMAMHABCKMX CTPO~
HAX QePKOoRL OeACTEYET B X~
NecTEe rocynapcrsesnnoro
OPraMa: BRNONMAeT PANR rocy-
ABPCTBEMMBIX @yr KL W Haxo-
AMTCR NOJ HARSOPOM IoCyap-
CTRS, WePXKOHN NeRCTRYET B CO~
OTRQ@ICTAMM C KOASKCOM, NDM-
HUMASMMM FTOCYAAPCTBOM, &
ATHX CTPAMAX FOBODAT, NTO K-
ANMA rpaxpaamme poxapaercs
NPVMXOXAMMMOM, NOBITOMY TDe-
OyeTcR CNewWManhHan NPOLeLy-
Pa Bn OB M3 NPMXOAS

Cyaebwoe pasuparenscrao

MMEET CHNELYOUIME YCPDTH

HEQODMANLHOCTS,

OTCYTCTEME KOMMNMMEKCHLEX NDABWMA oK -
3aTeNnCTRS,

PYROSOMPLULAR DOMNS NPGOCE LA TE NRC TRYYO-
WO CYans Ml BCEX ITAanNnax Paistspa-
TENLC TR,

YHACTWE HAPOIMAX JACONATENEN B DO -
MMM BCEX CYNetHLIX BONPOCON;
OTCYTCTRME e TION O DEIrDOMHMS M MO~
oy nocynetwoit v CynetHof CTamaimm
PAIGVMPDATENLCTRS [ena,
NPEAOCTARNEHMNE CYAM NO Y ONOMMNA
RONaGm NONMOMONMIA HE PDACCMOTDOMWES
CONPMEACARUMXCH { DAXILAMCKMX MCKON |
B FPDasAMCKMX 8 NAaX NPOW DABUaR CTO~-
POME BOAMEULART CynetHne PACXOM
APy O CTOPOMHE

* B Weswst € | swsaps 2000 r. mOTODAMCEAN LWEEOROBL OTAAGNEHE OT FOCYAADCTEA




XAPAKTEPHbDIE YEPTbI:

COUMAJTTMCTHUHECKOE NPABO — OCHOBHBIE

1

|

Cnop o npwpoae
COUMANMCTHMNECKOrO Npana
B 3ANHLAMNMX TOOPWMAX

Fepmancxan Teopwn:
COLIMANTIMCTMINERCKON NENANGD =

Dpoanuyacxkan
TROPUA:

COUMANMC TUYNIRCXKON NPa- Oy cam” (prodigad son)

0o eCTh pHetpavyvan UMBMALHOrO Npana ¢ pe
(HaneruTuMHan) nous” MEHEM BEPHETCR K DOAMBM KO-
(ilegitimate daughter) HSIM, COOTRETCTEOMMO COLLMLIM

UMBMIBHOIO nNpasa co CTMMECKDE NPAaBsO »e CaMoOCcTo

MHOMMMM HEDTaMM 3TON fATENRMHAN NPpanosan coMen, o
NMPAENOBOA COMLBMN, KDOM MRS BDOMOHHAEN AMOMANTMS
KOHTHHONTANRMO-CEDONOVMCXOND

npana (lemporary anomaly)

OpavYHoro Hnaxescraa
(connubial fellcity)*

AMOpwmxancxaa
TOOPWS:

O DAL T W N

no l“,\d‘;]' TaNTReT COOON
FeMOTHNOCKO® YROOCTRO
MO TODRMM AT Y ")

N LB M NRMONO NDasa

genat My deformed
mig with certa
oleaments of thhe ol law
wystlem

na-

Y qumﬂcmﬂ W AMEDWKAHCKAR TEODWUW CHUTEIT, NTO COUMANMCTHYSCKDES NPaR0 BCE-TAKH AENAETCH CAMOCTORTEMOR NDBSOH0H CVC TEMOSR COBDEMENMMOC TH

MNpmsevarine.

CyTh COUMANUCTHMACKOrO NPABA CAOAMTCA K OAMOMY. XOTH ¥y CTPDaM, BXOARUIMX B 1Y COMBIO, MMONOTCR HEXDTORE QODMANLMEIE TV

TMNONOINMNECKON 0 Xapaxrepa uWauNsioro Npasa (Hanp., obWwHOCTs METOQONOrMK NPasa, MHDPACTRYXTYD: NPAESE ¥ NPOWSCCYRNRMOID NPpaea (Csm. Cxasry 25),
MHOMAE KOMNOHENTH NPARBOEOA MOASONOINIM COUMAMC TUHECKOND NPASHE HOCOBMECTHME C NPASOS0N MALONOr WOR LMEMNIBMOrD NPDEsa (Cm. cxewmy 19).




L OCHOBHBIE NPABOBbLIE CUCTEMbI SANAOHOINO NPABA: 1 1

1
Pomano-repmancxoe
(umannsnoe) npano

| ] ]

poMancxoe repMancxoe Crpamst CHIM, Bantum » Gunwen Bocrowmon
(OCHOBaAHNO HA PHUMCKOM (OCHOBAMO Ha PUM- Esponm
npase w noa ero npeot- CKOM Npase u Npw B8 HACTORUICC BPDEMA HAXOAATCA Ha NEDEeXOAHOR CTa-
NANA0UIAM BITHAMMEM ): npeobnanavuwmnm AMK PAIBUTHA ¥ OCBO0OXIEHMA OT OCTATKOS COUMa-
e Dpasupn; BNMAHWEM TeDMaNC- NMACTUNECKOrO NPasa, TaKk KaxK Kaxaan ua Hux cTpe-
e Uranmm; xOro oSemMHOro npa- MMUTCH NPUCOSaMHMTLCR MO0 X POMaMCKOR (Manp.,
e Vcnanws, 8a) Nonswa, Kasaxcra), nwbo x repmancxoi  (Hanp.,
o Nopryramm; o Nepmarmn, Pocoua, Yexuna) ST LMannsHOro npasa. Y Hux wer
e Benprun; o UWsehuapus; obupwx, oGveaMHIIoUPX OCOBEHHOCTER, NO3BONT0-
o JhoxcemGypr; e ABCTDMUR; LB NPMIMATE VX KaK OTASNLHYI0, OBOCOBNEHH0 No-
o Nonnamnmn; o Mpewsn*"" rPYNNY SHyTDW CEMLM LIMBMNSHONO NPARA MW KaK OT-
e Mosaxo; NENBHYIO NPABOSYIO CeMbIO ™ *
e Typums;
e JlatwHcxkan Avepwxa®;
e Cewneran;
e Manm v AD.

* HexoTopse KOMNAPATUAMCTE CHMTOT, YTO JIaTwicean Avepuca OGPAIYET TPETHIO BETAEL BHYTDM CEMaM LMBWAsHOI0 Npasa (Cwv. cxewmy 13). Mo moewmy
MHEHMIO, 3TO HE TAK. NO BCEM THNONOIMNECKMM NDMIHaKaM CTPaEHE JIaTHHcxKoi AMeping EXOQAT B DOMASHCKYD FPyniny WEMissoro npasa. C 3mmm vHesmen
COrNACHn 3ANDMe KOMNIDITHENCT. (O, Cxeane 11, 12)

** Ha parsioMm ITane PasSENTHE SAVHCTESHH0E, YTO MOXHO CXE33TH C YREPEHHOCTHO 08 JTHX CTRAHAX, TEK ITO TO, NT0 SC8 O UENeyCTDEMNEHMD OTOWAMW OT
COUMANMC THNECKOND NOAES M DEISUMEIOTCR § HANDABNCHMM, NPV XOTOPOM 8 Gyayes SOIMOXHO X NDNCOSAMHEHME K WHMEMASHOR NDES0B0H CEMBE, NOKE MM
QA W3 ITHX CTPAH, B TOM wwcne Poccus, wé OUAANIET BOEMM THNONOIMNECKHMM NDHUIHEKIMM NDMHALNEXHOCTH K COMME WASMALHOND NPEEE, HaNpuwep
INEMENTEMM NPASCBOR KyNeTYDRS (Ca. Cxewry 46) wan NRES0BOro rocyaapcTea (om. cxewy 45).

"% B cHOSR BCCHOWKELIMM NDAB0ENX CHCTEM LBairepT w KETy OTHOCHT MDEwWwnd & rRyning Cueuianmor0 NPpasa (Cu. Cxesy T7).




OCHOBHBGIE NPABOBLIE CUCTEMbI SANAOHOINO NPABA: 2 I

cMewanHoe
(rnSpus POMaMHO-repMan-
CKOMO ¥ BHIrNO-aMeDMUKaN-~
CXOMO NPasa; OCHOBANO Ha
PUMMCKOM NPase NoM 3Ha-
HUTENDHBM BNMAHWEM 006
wWero npasa):
e wrar Nynanarna
(CLUA);
e NposuHLn Kpebex
(Kavana),
e Myspro-Puxo;
e WoTnanama;
e IOAP;
e Nlecoro;
e Wipw-Nanxa,;
e Sumbatee,;
o DunmnNnuse,;
e Mapanne v Ap.

ANrNno-aMmepuKancxoe
oBwee npaso
L
AnrnuAcxoe: AaMEpUKaANCKOe:

e AMrnun, (aMEepUMKarnInpoBar+an
e Vipnasmama, BEPCUA 8nr NMACKOro 06-
e Kanana; wero npasa)
e ABCTpanws; CLUA (3@ wCxmosern-
e Hosan 3enamum,; em wrara Nywasana »
o Virjm; TeppuTopun Myapro-
o Hurepwn, Pwxo) (Cvm. cxemy 24)
e lNana,
o Narmbun;

o Cueppa-Neone;
e Maxwcran,

e Banwrnapneuw v Ap.




KpuTuka

=00001IeHbI HAIIMOHAJIbHbIE 0COOEHHOCTH AHIVIMMCKOIO,
AMEPHUKAHCKOI0, (PPAHIY3CKOI0, TePMAHCKOI0 U
poccurickoro npasa. B Oco0eHHOU YacTH NPOBEACHO
CpaBHEHHE MHCTUTYTOB I'PAXKIAAHCKOI0 U I'PaK/IAHCKO-

npoieccyajbHoro npasa Poccuu, @panuuu, ' epmanun u
CIIA.
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Kpucrodpep Ocakse. CpaBHUTEIBHOE TPABOBEACHHUE.
Cxemarndyeckul KomMeHTapun. 2008
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https://dic.academic.ru/dic.nst/ruwiki/1588569
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