CkaHAWHaBCKas NpaBOBad
ceMbsl



MecTo CKaHAWHABCKOIro npaBa Ha
NPaBOBOU KapTe MUPa

B cuny psiaa npuymnH (KOIOHWanbHas 3KCnaHcms,
peLenuunst, NAEoIorM4yeckne BAusaH1UE 1 ap.) BHE
EeBPOMNEeNCKMX NpeaenoB OKa3asocb HEMano
HaLMOHaNbHbIX MPaBOBbIX CUCTEM, KOTOPbIE C TEMU UK
MHbIMW OrOBOPKaMM MOryT BbiTb OTHECEHbI K pOMaHO-
repMaHCKON CEMbE.

CeBepHou EBponbl — LlBeunst, Hopserus, JaHus,
WUcnaHansa, GuHNaHanS reorpachLleCKM 6IM3KM CTpaHaM
POMAHO-repMaHCKoW NPaBoBOWN CEMbM, HO, TEM HE MEHEE
NP1 OTHECEHUW WX MpaBa K AaHHOW ceMbe BO3HMKaET
MHOT'O C/I0XXHOCTEWN, @ HEKOTOPbIE €BPOMENCKNE aBTOPbI
BOOOLLE OTPMLAIOT UX NMPUHAAIEXXHOCTb K 3TON CEMb
yTBEpPXXAast CaMObbITHOCTb M aBTOHOMHOCTb
CKaHAMHABCKOro rpaea.



BOMBLUINMHCTBO YYEHbIX-FOPUCTOB CYUTAIOT CKaHANHABCKOE
NpaBoO Pa3HOBUAHOCTbIO POMAHO-rEPMaHCKOM NPaBOBOU
CEMbMW UK OTAENBHOWN CHEPON KOHTUHEHTANIbHOW
CUCTEMbI NMpaBa.

[Mockonbky npaBo ctpaH CeBepHou EBponbI LUMPOKO
NCNONb3YET IOpUANYECKNE KOHCTPYKLUUN N MOHATUSA
DOMaHO-repMaHCKOW NPaBOBOWN CEMbM.

CKaHAWMHABCKOE NMpaBo MpUAEPXKXUBAETCA MPUHLIMNG
BEPXOBEHCTBA 3aKOHa. HopMa npaBa B CKaHAWHABCKUX
CTpaHax uMmeet b6onee abCcTpakTHbIN XapaKkTep, YeM
HOpMa aHrnNo-aMepuKaHCKOro rnpasa.

9T 0COBEeHHOCTM NpaBoOBbIX cncteM CKaHAMHABCKUX
CTPaH U UCMONb3YIOTCA B Ka4eCcTBe peLlatoLLmnX
apryMeHToOB B MOJb3y OTHECEHUS NpaBa cTpaH CeBepHOM
EBpOnbl K pPOMaHO-repMaHCKOM CEMBE.



A. ManbMCTpEM NoMeLlaeT CKaHAMHABCKOE NpaBo
MeXXay POMaHO-repMaHCKOM NMpaBOBOUN CEMbEU U
o6LwmMM NpaBoM.

®. LLMnAT, NOAYEPKMBAET, YTO EBPOMENCKOE
KOHTUHEHTa/IbHOE NpaBo 6oree [OrMaTUYHO NO
CpaBHEHUIO C MPaBOBbLIMN CUCTEMAMMU
CKaHAOMHABCKUX CTPaH, a aHrno-aMepuKaHcKkoe
npaBo bonee nparMaTUYHoO.

A. KO3MHI OTMeYaeT, YTO HopAU4YecKoe NpaBo Bce
xe bnmke K o6meMy npaBy, Y€M K POMAHO-
repMaHCcKou NpaBoOBOW CEMbe OTHOCUT MPaBo
ctpaH CeBepHou EBpOnbl K «TPETbEN CUCTEME
3anaaHoro npasa.

HekoTopble y4YeHble-topUCTbl CHUTAKOT COPbl NO
noBoAyYy Kiaccudukaumm CKaHAMHABCKOro npasa
coBeplUueHHO 6ecnone3HbIMM.



IcTopnyeckoe pa3BuTue NnpaBoOBbIX
cucteM CKaHAMHABCKMX CTpaH

[1Ns NICTOPUYECKOro pa3BUTUS CEBEPHBIX CTPaH Obinn
XapaKTEPHbI:

OTHOCUTESIbHAs HEPA3BUTOCTb YNpaBIeHYECKON
Uepapxmm;

Hasim4yme cBob6OaHbIX KPECTbSH,

neMokpartunyeckme opMbl yHeETA MHTEPECOB Pa3/TNYHbIX
C/IOEB HACeNeHNs B paMKax LIEPKOBHOIO Npmxoaa, yYTo
BEJI0 K KOMMPOMWUCCHbIM CPeACTBaM peLLEHUS
BO3HUKAIOLLMX COLMarnbHbIX KOHMINKTOB;

NOCTOSIHHOE NpUCcNocobneHne 3KOHOMUYECKOrO Pa3BUTUS
K YCTOBUSAM nMaTpuapxanbHOro obuecrsa.

CnepoBaTtenbHO, B CKaHAMHABCKUX CTpaHax paHo
BO3HUKAET LIeHTPa/IM30BaHHOE rocyaapCTBO U
YHUDULMPOBAHHOE B MacluTabax CTpaHbl NpaBso.



HauunHaga c XIII B. B LLIBeunmn ocyllecTBngercs
KOHCONMAauna 3aKoHoaaTenbCTBa. B cepeanHe XIV
B. U3[alOTCS [iBa 3aKOHA, OANH M3 KOTOPbIX
perynMpoBas OTHOLEHWUS B CENTbCKOW MECTHOCTH, a
NpYron — B ropoaax. OTW aKTbl AENCTBOBAIN B
LLIBeunn Ha npotskeHnn 400 neTt. 3a 3TO Bpems
OHW HEOAHOKPATHO U3MEHANNCb U AOMOJTHANMUCD.

Ba)kHytO posib B npoLecce npucnocobrieHus
Ha3BaHHbIX 3aKOHOB K HOBbIM YCIOBUSAM 06LLe-
LIEHHOM >XM3HW Urpanu cyasbi.

B XVII ctonetun wBeackas cyaebHas npakTuka
BOCIMPUHSAIA MHOIMEe KOHCTPYKLUU U MPUHLNIbI
PUMCKOro npasa, peuunMpoBaHHOro B
€BPONenNCKMX CTpaHax, BCNEeACTBUE YEro 3Tu
PUMCKME 3NEMEHTbI CTasin HEOTHLEMJIEMOWN YaCTbIO
LUBEACKOro NpaBa, LWBEACKOU topnanYeCcKou
KYNbTYPbl.



Peuenuua puMckoro npasa 3aTpoHyna CkaHAMHABCKUE
CTPaHbl HE3HAUUTENbHO. E€ rnaBHbIM NocneacTBUEM
CTasI0 YCTaHOB/eHNE 60onee TECHbIX CBSA3EN C
IOPUANYECKON HAYKOU KOHTUHEHTanbHOM EBpoOMbI, YeM C
aHI TIMUCKOMN.

TecHble B3aMMOCBSA3M CEBEPHbIX MPaBOBbIX CUCTEM
06BbACHAOTCA TEM UTO Mexxay CKaHAMHABCKMMM
CTpaHaMW Bcerga UCTOPUYECKU CYLLECTBOBAIM MPOYHbIE
NOMUTUYECKUE, SKOHOMUYECKME N KYIbTYPHbIE CBA3M

[paBaa, NnosiHoe 06beANHEHNE TPEX KOPONIEBCTB —
[aHnn, Hopsermum u LLiBeLMn — HOCMIO NULb
BPEMEHHbIN XapaKTep.

OHo 6b110 0popMieHO Kak KanbmMapckast YyHUS U
npocyLecrtsoBano ¢ 1397 no 1523 r. Ho cBsA3n mMexay
LLIBeumen n GuHnaHanen n mexxay daHven, Hopeervnen
n cnaHamen okasanucb ropasao 6onee NpoyHbIMU U
COXPaHSAMNCb BEKAMM.



B XII-XIII BB. ®DUHNAHANS Oblna 3aBOEBaHaA
LLiBeunen n Bxoauna B coctas LLBeackou
nmnepuun ao 1809 r., koraa LLiBeuns B
pe3ynbTaTe Heyaa4yHoW BOWHbI ¢ Poccnen bbina
BbIHY>XAeHa ycTynuTb OuHnsaHanto Poccuu.

Poccuinckoe rocyaapcTBo NpeaocTaBuio
OUHNAHANN 3HAYUTENbHYIO aBTOHOMMUIO KaK
CaMOCTOSITE/IbHOMY BennukoMy KHSXXEeCTBY, U
LlapcKast aAMUHUCTPaLIMS MOYTU He
BMELUNBAacb B €€ NMpaBOBYO CUCTEMY.

TakuMm obpas3om, koraga GUHNSHANS OTAennnachb
oT Poccumn nocne OkTabpbckon pesontoummn 1917
r. 1 NPOBO3rnacmnna CBOK HE3aBUCUMOCTb B
1918 r., ee npaBOBOE eANHCTBO CO LLIBeunen He
6b1710 CcyLecTBeHHO ocnabneHo.



HaHua, Hopserna n ichaHgma Haxoannmcb noa
LIEHTPaNIM30BaHHbIM yrpaBAeHNEM AaTCKOU KOPOJSIEBCKOU
ceMbu bonee yeTbipex BekoB, € KoHua XIV B., TaK 4YTo
NATCKOE MpaBo, MO CYLLECTBY, AENCTBOBANIO TaKXE B
Hopseruu n UcnaHauw.

B 1814 r. [lJaH1n1 NpuLLNOChL YCTYNUTb TEPPUTOPUIOD
Hopseruu LLiBeumn, HO HOpBEXLbI CMOIN AO06UTLCS
3HAYUTENBHOW CaMOCTOATENbHOCTM B cocTase LLiBeackomn
nMNepUnN 1 NONyYUTb MUPHBIM MYTEM MOJHYIO
aBTOHOMUIO B 1906 T.

B 1918 r. He3aBUCMMbIM rocyaapCTBOM Oblsia
npoBo3rnaweHa cnaHansa, XxoTa oHa U oCcTaBanachb noa

B/IACTbIO AATCKOro MOHapxa A0 KoHua BTtopon MmnpoBou
BOVIHbI.



Ob6Lwen ncrtopm4eckon 0CHOBOW CKaHANHABCKOro
npaBa CYy>XXWIo CTaporepMaHckoe npaso. Ho B
KaXX[I0W CEBEPHOU CTpaHe pa3BMBaIUCh,
pDa3yMeeTcsi, CBOU MECTHble 0COHOEHHOCTH.

HaunHagqa ¢ XII B. HOpMbl CTapoOrepMaHCKoro
NnpaBa BHOCATCA B MHOFQYMC/IEHHbIE 3EMESbHbIE,
a NO3a4HEee U ropoACKME 3aKOHbI. YXXe C nepBbiX
aKTOB LIEHTpasibHOM BNaCTU OCYLLECTBS/CS
npouecc 0bbeaAnHeHUs U YHUPUKaumn npasa.

B LLIBeuun B XIV B. yaanocb 06beanHUTb NpaBo
OTAENbHbIX MECTHOCTEN B €AMHOE 3EMESIbHOE
NpaBo, a NpaBo HApPoAOB — B eANHOE ropoacKoe
npaso.



B TeueHmne XVII-XVIII BB. NCX0AHbIM
NYHKTOM (POPMUPOBAHUA NPABOBbIX
cncteMm CKaHAMHABCKUX CTpaH CTain ABa
3aKOHOAATEeSbHbIX aKTa:

Koaekc kopons XpucrtuaHa V («Danske
Lov»), npuHATbIM B [laHuu B 1683 r. (B
1687 r. ero gencrasune 6bino
pacnpocTpaHeHo Ha Hopseruo noa
Ha3BaHWeM «HopBeexckoe npaBo»«Norske
Lov»).

CBop 3akoHoB LLIBeackoro rocynapcTBa
1734 r. («Sveriges rikes lag»).




[TaTCKUN KOOEKC COCTOUT U3
CneayroLwmx pa3aenos:

1) o cynonpoun3BOACTBE;

2) O LepKBu;

3) O CBETCKMX COCITOBUSAX, TOProsJie U
CEMENHOM NpaBe;

4) 0 MOPCKOM MpaBse;

5) 0 BELIHOM U HacneacTBEeHHOM rpaBse;
6) 06 yrosioBHOM rnpase.



B LLiBeackoM koaekce 1734 .
NeBATb pa3aesoB:

1) o 6pake;

2) O poauTensx u OeTsx;

3) 0 HacnegoBaHUK;

4) 0 HEABUXUMOCTH;

5) 0 CTPOUTENLCTBE;

6) o TOprosse;

7) 0 npectynneHmsax (YronoBHbIN KOAEKC);
8) 06 ncnonHeHnn cyaebHbIX peLeHnn;

9) 0 cyaonpon3BOACTBE U CYI0YCTPOUCTBE



CBop HacumTbiBaeT 1300 naparpados. [MogobHo
[laTckoMy Koaekcy, OH 6b111 HanMcaH NPOCTbIM, SICHbIM
HapoAHbIM S3bIKOM, U B MHTepecax bosee rnosiHoro
KOHKPETHOro perysmpoBaHns B HEM OTKa3anucb OT
TeopeTnyeckmnx 0606LLEHNN U NOYYAOLWMX NMOHATUN B
TOM BuAe, B KAKOM OHW BHEAPANUCb Ha EBponenckom
KOHTUHeHTe B XVIII B. CTOPOHHMKAMWN eCTECTBEHHOIO
npasa.

CneayeT OTMETUTL, YTO BAUSHME PUMCKOIO MpaBa Ha
LLiBeackun koaekc 1734 r. 66110 HE3HAUYUTENBHO.
ABTOpbl Kogekca 0bpaTtnnuncb K TpaamumsiM CTaporo
LLIBEACKOro 3eMeNnibHOro M ropoAckoro npaea. 3TO BUOHO
NO ero CTpyKType, CTUI0, A3bIKY U NO OTCYTCTBUIO
o6o06uatolmx HopM. [lBa 3T cBOAA U COCTaBWUIIM OCHOBY
nocrneayowero pa3sBntusa obemx BeTBen CKkaHANHABCKOro
npaBa — AATCKOMU U LLUBEACKOW.



Bpsia N yKa3aHHbIE aKTbl MOXXHO ObIS1o
PAacCLiEeHNBaTb B KQYECTBE KOJEKCOB AaXe Ha
MOMEHT MX NpuHATUA. CKopee ux crieaoBaso
OXapaKTepM30BaTb Kak CBOAbl AEVUCTBYIOLLIErO
3aKOHOAATENbCTBA, MOCKOSbKY OTAESbHbIE YacTu
3TUX 3aKOHOAATENbHbIX aKTOB HMKAK HE CBSA3aHb|
Mexay cobou.

LLiBeackmnn 3akoH 1734 r. [Jo cux nop BbINOSHAET
NPaKTUYECKYIO poJlb onpeaeneHHoro
NHTErpupytowero akropa rno3mMTUMBHOIoO
LLIBEACKOro npasa.

Koaekc XpuctnaHa V npespaTtuica B
«MY3eMHbIN 3KCMNOHAT», XOT (DOPManibHO OH U
NPOAO/KAET AENCTBOBATD.



[poaosmkatoLmn AeNCcTBOBaTb M MO CEN eHb 3aKOH
1734 r. NpakTU4YECKN HE BKITIOYAET MONIOXKEHWUH,
BXOAMBLUMX B HErO B MOMEHT MPUHATYA.

Pan pasgenos noaBeprnnch nosHou nepepabotke: B
1920 r. 6611 NPUHAT HOBbLIN pa3aen o bpake; B 1948 .
— 0 cynebHoM pa3bupartensctee; B 1959 . B
pe3ynbTaTe nepepaboTkn crtaporo pasaena «O
HacneaoBaHUM» B 3aKOH Obin BK/IKOYEH pa3den noa
TakMM XX€ Ha3BaHMEM, a €ellle paHblue, B 1949 ., 13
3TOro pasaena 6bin BblAENEH OTCYTCTBOBABLUNM .qo TOro
pasnen o poautensax; B 1970 r. 6611 NOMHOCTbLIO
0bHOB/EH pa3fen 0 HeABMXUMOCTWU. B oCTanbHbIX
pasaenax oCTasioCb He3HauYnTebHOE YMC/IO CTapbiX
HOpPM.

BONbLUMHCTBO paHee AENCTBOBABLLMX MONOXEHUM
3aMEHEHO OTAENbHBbIMU 3aKOHAMW, HOPMbl KOTOPbIX
COCTaB/IAOT SA4PO NPABOBOro peryaMpoBaHns
OTHOLUEHUN B COOTBETCTBYHOLLMX Chepax.



B HacTo4llee BpeMsa 3aKOHOAAaTENbCTBO, He
yKnaablBalolleecd B CUCTEMATUKY 3aKoHa 1734 r.,
OXBaTbIBAae€T MHOrMe oTpacau WBeACKOoro rnpaea:
TPYAOBOE M aKLMOHEPHOE NpaBo, 3aKOHOAATENLCTBO 06
OXpaHEe NPOMbILLNIEHHON COBCTBEHHOCTU U O COLMATIbHOM
obecneyeHnmn, 06 oxpaHe oKpy KatoLLen cpeabl, MHOrne
pasaenbl agMUHUCTPATUBHOIO NpaBa — UHbLIMU CNOBaMy,
NpenMyLeCcTBEHHO BCe Te 06/1acT NpaBoBOro
perynnpoBaHuns, KOTopble NoaBNSAINCh Mo Mepe
coumManbHO-3KOHOMUYECKOro Pa3BUTUSA CTPaHbl HAYMHag
C cepeamnHbl XIX B.

XOTS YNCNO 3aKOHOAATENbHbIX NMPeAnucaHni,
BbIXOAALMX 3@ PaMKM 3aKOHa 1734 r., 3HaunUTENbHO
NPEeBbLICNIO CUCTEMATU3UPOBAHHYIO B COOTBETCTBUMN C
3TUM aKTOM Y4acCTb LWBEACKOro 3aKOHOAATENbCTBa,
NpakTU4ecKkoe 3HayeHne 3aKoHa LBeACKOro rocyaapCcTBa
eLle BesImKo.



OTOro Henb3s cka3aTb O [JaTCKOM KoAeKcCe,
KOTOPbIM COXpaHEH B OCHOBHOM Kak
NCTOPUYECKMN MAMATHUK.

KoanpuumpoBaHHOe 3aKOHOAAaTEeNbCTBO
npeacTaBnseT Aaneko He 6onbLuyo YacTb
NENCTBYIOLWLEro NpaBa CTpaHbl.

B HopBernn u [aHun BaXkHOe 3HaYeHume
npnaaeTcs cyaebHoON NpakTUKe Kak UCTOYHUKY
npasa.

HemanoBa)kHa posib cyaebHOM NMpakTUKU U B
LLiBeunun, 1 3T0 OTNMYAET CKaHANMHABCKOE NPaBo
OT pOMaHO-repMaHCKOW NPaBOBOU CEMbMU,
conmxkas ero ¢ obwmM NpaBomM.



YHUMDUKaUna U rapMoHu3aums
3akoHoaaTenbcTBa CKaHAMHABCKUX CTpaH

WcTopnyeckas 1 KynbTypHas o6LHOCTb CKaHAMHABCKMX
CTpaH, pa3BuTHE B3aUMHOW TOProB/IN U YIydlleHne
TPAHCMOPTHbIX CBA3EWN, CXOACTBO CKaHAMHABCKUX SA3bIKOB
NPVBENN K TECHOMY COTPYAHWYECTBY 3TUX CTPaH B
3akoHoAaTenbHon cdepe.

CkaHAWHABCKOE NpaBO NpeacTaBnsieT cobon eanHyto
CMCTEMY HE TONbKO B CUMY CXOACTBA UCTOPUYECKMX MyTeN
Pa3BUTUSA MpaBa, 0COOEHHOCTEN 3aKOHOAATENbCTBA,
NCTOYHWKOB MNpaBa.

Ocobyto ponb 3aecb urpaet 1o, YTo CKaHAMHaBCKUeE
CTpaHbl TECHO COTPYAHUYAOT B 061acTu
3aKoHOAATENbCTBA U 3TOT NPOLIECC, HAYaBLUMNCSA B KOHLIE
XIX B., NpnBeN K NOSIBNIEHNIO 3HAYUTENIBHOrO YMcsa
YHMCbVILI,VIpOBaHHbIX aKTOB, PAaBHO AENCTBYIOLLUNX BO BCEX
roCcyapCTBax-y4aCTHUKaX.



IOpnanyeckoe COTPYAHNYECTBO CEBEPHbIX CTPaH
Hayanocb B 1872 r., Koraa ckaHaAMHABCKUE HOPUCTbI
cobpanncb Ha Cbe3a, CTaBMBLLMMN LIENb CNOCOOCTBOBATb
NanbHenLWen yHMbuKkaumm CKkaHaMHaBCKoOro npasa.

C Tex nop COTPYAHNYECTBO CTasiI0 XapaKTEPHOWN YEPTOU
NpaBoOTBOpYECTBa B 06/1aCcTM HpayHO-CEMENHOTO,
NOroBOPHOr0, AENMKTHOrO NpaBa; NpaBa, KacatoLLerocs
KOMMaHUU N UHTENNEKTYasIbHOM COBCTBEHHOCTM.

OpaHako B nyb6nmMyHo-npaBoBon cdhepe, yronoBHOM
npaBe 1 npoLecce, HasIOroBoM rpase, npase
COBCTBEHHOCTU HA HEABMXMMOCTb, T.€. B 0bnacTsx, rae
Pa3/IMYHblE HAaLUMOHaNbHble Tpaauumnmn NMeT 6onbLLnn
BEC, Takast Koorepawus BblpaXkeHa ropa3fo ciabee.



B 1880 r. ogHOBpeMeHHO B Tpex cTpaHax — LlBeuun,
[daHnn n Hopeernn — BCTynun B CUY €ANHbIN 3aKOH 06
0OOpPOTHBIX JOKYMEHTAX.

B nocneayouwme rogbl OCHOBHOE BHUMaHue yaensnochb
YHUMDUKaLUM TOProBoro rnpasa (3aKOHbl O TOProBbIX
3HaKax, TOpPro.bIX peecTpax, MupMax, 3aKOH O YeKax) U
MOPCKOro npasa.

B koHLe XIX B. nosiBUINUCH eLlie bonee cMmesnble
yHUpMKaTopckme nnanbl. B 1899 r. aatckum npodeccop
b. JlapceH npeanoXxumn yHUpuunpoBaTb BCe YaCTHOE
NpaBo, YTOObl B KOHEYHOM CYETE MNPUNTU K €ANHOMY
CKaHOMHaBCKOMY Fpa)KAaHCKOMY KOLEKCY.

Pe3ynbTaToM aBUICA NPOEKT 3aKOHa O Npoaaxe
OBWXUMOro nmyllecrtea. B LLBeunn u JaHuu oH BCTYNUN
B cuny B 1906 r., B HopBernn — B 1907 r. n B Vichananu
— B 1922 .



Ewe ogHMM Ba)XHbIM pe3y/bTaToOM
topnan4deckoro cotpygHmyectsa CkaHAMHABCKUX
CTpaH SIBUJICS 3aKOH O AOroBopax v Apyrux
3aKOHHbIX onepauusix B npaBe cCOOCTBEHHOCTU U
06s3aTeIbCTBEHHOM MNpaBe.

B LBeuun, aHnn n HopBermn oH BCTynua B
cuny B nepuoa € 1915 no 1918r.aB
OuHnananmn — B 1929 r.

Ha ocHoBe YNOMSAHYTbIX Bbllle N 3aKOHOB B
CKaHAMHABCKMX CTpaHax CNOXXWNocCb, Mo
CyLLecTBY, egMHOe A0roBOpHOE Nnpaso.



B CkaHAMHABCKUX CTpaHax CyLLUecTBOBasiM 0CO6eHHO
6naronpusiTHble YCNOBUS A1 AOCTUXKEHUS €C/N HE
eAMHCTBA, TO BbICOKOro YpOBHS rapMOHM3aLnmK rnpasa.
X ncTopnyeckoe pasBUTME U A3blKM BECbMA CXOXMW,
KYNbTYPHbIE CBSA3N OYEHb TECHbI, MEXAY HUMU HE
CYLLECTBOBANIO CEPbE3HbIX MOSIMTUYECKUX Pa3NNUnA, NX
HaceneHune, reorpauyeckoe rnosIoXKeHme u
3KOHOMWNYECKMI YPOBEHb Pa3BUTUS Obinn
npubNM3NTENbHO OANHAKOBLIMU.

Bce 3T 06CcTOATENBCTBA, @ TAaKXe TO, YTO NPaBo B 3TUX
CTpaHaX UCTOPUYECKN Pa3BMBASIOCh MapansiesibHbiMY
NyTAMU, 3HAYUTENBHO 0bnerynnu tpuanyeckoe
COTPYAHUYECTBO.

B HacTosllee BpeMs CKaHAMHABCKUM OMbIT
PACCMaTPMBAETCA KaK MOAeb A1 COOTBETCTBYHOLLIEro
COTPYAHMYECTBaA Ha 06LEEBPONENCKOM YPOBHE.



Ocob6eHHOCTM NPaBOBbIX CUCTEM
CKaHOMHaBCKMX CTpaH

npaBOBbIe cucteMbl B CKaHAMHABCKUX CTpaHax NMpPpUHATO
AENIUTb Ha ABE Ipyrinbl.

[lepBaga BkaodaeT HaHuto, Hopseruto n UcnaHauio,
NpaBO KOTOPbIX UCTOPUYECKM PA3BMBAIOCb HA OCHOBE
NOYTU MAEHTUYHBIX MO CBOEMY COAEPXKAHUIO
KOMMUIALMMN AATCKOro M HOPBEXCKOro MpaBa,
OCYLLiEeCTB/IEHHbIX BO BTOpoU nonosuHe XVII B.

Bo BTOpYyto rpynny Bxoaqat LUseuns n ®PuHnanans, raoe B
1734 r. 661N BBeAEH 3aKOH LBEeACKOro rocyaapcTaa.
HecMOTpS Ha TO YTO B COOTBETCTBUU C
dpuapnxcramckuMm MUpHbIM gorosopom 1809 r.,
3aBEpPLUMBLUMM pyCcCKO-LIBeACKYtO0 BOMHY 1808-1809 rr.,
LLIBeunsa notepana GPMHAAHANUIO, BINSAHWUE LLIBEACKOIO
npaBa B 3TON CTPaHe OCTAeTCs 3HAUYUTENbHbIM U A0
HACTOSLLEro BpEMEHM.



B3a“MONpOHNKHOBEHME MPaBOBbIX CUCTEM 06enX
3TUX rPYMnn O4YeBUAHO. ITO 0ObACHAETCS
cneayrowmMm npuYMHaMum:

1) AnvTenbHbIE B3aUMHbIE NCTOPUYECKNE CBA3M
1 3THMYECKas 61M30CTb AaHHbIX rOCyAapCTB;

2) MOYTWU NMOSIHOE OTCYTCTBME BO BCEX ITUX
CTpaHax peLenuun pMMCcKoro npasa,
OKa3aBLLero CyLlecTBeHHOe B/IUsHME Ha
pa3BMTUE NPaABOBbIX CUCTEM CTPaH
KOHTUHEHTabHOM EBponbl;

3) OTCYTCTBME KOAEKCOB, CUCTEMATUIUPYIOLLNX
OTAESIbHbIE OTPaC/Iv NpaBa Tak, Kak 3To Obiso
CAi€1aHO B POMaHO- FepMaHCKOVI NpaBOBOM
CEMbE;

4) n oxouﬂmvli/‘l yxxe 6onee 100 neT npouecc
VYHUMUKaLUMK npaBa cTpaH CkaHaMHaBUM.



VICTOYHMKM NPaBOBOro perynnpoBaHus

B ckaHAWMHABCKMX CTPaHax 3akoH ABSIETCA OCHOBHbIM
MCTOYHMKOM NpaBa, a CyAbl hOpMasbHO HE MOTYT,
pa3pellas KOHKPETHbIN Crop, CO3AaBaTb NMPaBOBbIE
HOPMBbI.

BMmecTe C TeM cneayeT npusHaTbh, YTO pOJib CyAa B
CKaHAMHaBCKNX CTpaHaxX TpaaAuUUMOHHO BeCbMa
3HauuTeNnbHa. Hukoraa yHKUUK Cyabu He CBOAUINCH
340€Cb UCKTYUTENBHO K NPUMEHEHUIO HOpM
3aKoHOAaTeNbCTBa.

Cyaba B CKaHAMHABCKMX CTpaHax obnajaet 60/bLiIow
cB06040M B TOSIKOBAHUM MOJSIOXKEHUN, COAEPXKALLMXCS B
3aKOHax 1 Jorosopax.

B LLiBeumn cyabl HA3WKNX UHCTAHLMM NPaKTUYECKN BO
BCEX CNy4yadX HEYKOCHUTENbHO CNeayloT peLlleHnam,
NPUHMMAEMBbIM BbILLIECTOAWLMMU cyaebHbIMM OpraHaMu, B
NepBYyO o4epeab peleHnaMm BepxoBHOro cyaa,
NpU3HaBas X aBTOPUTETHLIM U3TOXKEHNEM
NEVNCTBYIOLLEro rnpaga.



3aMeTHO Bblpoc/a posb cyaebHON NpakTUKu

B LLIBeunun, cornacHo 3akoHy 1971 r. BepxoBHbin cya
PacCMaTpPUBAET TaKune aena, KOTopble NpeacTaBngaioT
NHTEPEC C TOYKMN 3PEHNSA YCTAHOB/IEHUNA onpeaeneHHbIX
HanpaB/IEHMN MPABONPUMEHUTENbHOU AEATENbHOCTMW.

TaknM 06pasoM, NpusHaeTca 06583aTeNbHOCTb PeLleHN
BepxoBHOro cyaa ans Bcen cyaebHOM CUCTEMBI.

K pacLLUMpeHUIO ANCKPELIMOHHBIX NPaBOMOYNiA Cyaen
NPUBOAMUT MonyyatoLlas Bce 60sbLUeE pacrnpoCTpaHEHUE
NPaKTUKa BKIIOYEHUS B 3aKOHbI HEOMNPEAENEHHbBIX HOPM.

B LLIBeunn oHM nonyuunsin HaseaHue «06LLUNX OrOBOPOK».
Camu WBEACKME IOPUCTbI OLIEHNBAIOT pasBUTHE
3aKOHOAATENbHOM TEXHUKM «OBLLMX OrOBOPOK» KaK
«Pa3HOBUAHOCTb ENIErMPOBaHNSA 3aKOHOAATEbHOW
B/1aCTu cyaedbHbIM opraHam». YKa3aHHas TeHAeHUMS
OTYET/IMBO NMPOCMATPMBAETCS B 3BOJIOLMM CUCTEMBI
MCTOYHMKOB BO BCEX CTPaHax poOMaHO-repMaHCKOM
CEMBM.



CKaHaMHABCKOE rnpaBo UCMOMb3yeT obLune
topyan4ecKmne KoOHUENLUM poMaHO-repMaHCKOoro
npasa.

CncremMa NoAroToBKM OPUANYECKMX KaZipOB
CXOAHA C CUCTEMOM BbICLLIErO HOPUANYECKOrO.
06pa30BaHMsA, MPUHATON B KOHTUHEHTAIbHOW
EBpone. 3T0 pe3ynbTaT BAUSHUS PUMCKOTO,
3aTeM PpaHLIy3CKOro 1 repMaHCKoro rnpasa.

B nepBble gecatnneTtns XIX ctonetust CUibHoe
BO3JIENCTBME Ha NpaBo cTpaH CeBepHou EBponbl
oKa3blBasia paHLy3cKkas npaBoBas cucrema. B
LUlseunn B 1826 r. 6611 Aake NnoAroTosBieH
nNpoekT paXxaaHCKOro Koaekca COCTaB/IEHHbIN
no obpa3uy Koagekca HanoneoHa, HO OH Tak U He
CTa/l AENCTBYIOLLMM aKTOM.



OcobeHHOCTM CKaHAMHABCKOro rnpasa

Bo-nepBbiX, CKaHAMHABCKOMY MpaBy HEM3BECTHO AENeHWEe npaBa Ha
Ny6/IMYHOE M YACTHOE, a TAKXXe Ha oTpac/iv. B 3TOM OHO Moxoxe Ha
NpaBOBYIO CEMbIO O6LLIEro Nnpasa.

Bo-BTOpbIX, CKaHAMHABCKOE NpaBo He KoaUdULUMPoBaHO. ®opMasibHO B
3TUX CTpaHax MpOoAO/HKAlOT AENCTBOBATb 3aKOHbI, MEepBOHAYaNIbHO
OXBaTblBaBLUME BECb HOPMATUBHbLIN MaTepuas, HO MO Ha3BaHHbIM
Bbille MPUYMHAM  UX  HUKAK  HENMb3s  OTOXAECTBNATb  C
KoAnduKkaumsaMm B CTpaHaxX POMaHO-repMaHCKOW MpaBOBOM CEMbM.
HekoTopble 3nemMeHTbl NpaBoOBbIX cuCTEM CKaHAWMHABCKMX CTPaH,
noxanyn, 6nmxe K cucteme obLlero npaBa, YeM K POMaHO-
repMaHCKOM NpaBOBOM ceMbe. B 4acTHOCTM, 3akoHoAaTenb B
CKaHAMHABCKUX CTpaHax [osiroe BpeM4 u3beran nosib30BaThCs
HOPMaMW C BbICOKUM YpOBHEM 0606LLeHNS. [PaXKAaHCKMIA MpoLiecC n
YFONOBHbIA ~ PErNAaMEHTUPYIOTCS 34eCb OAHMMW U TEMU  XKE
npaBuIamu.



NCTOYHUKN CKaHAMHABCKOIro npasa

B WwiBeackoM npase Hamnbosiee nosHO NPOSIBAAOTCS
4yepTbl, CBOUCTBEHHbIE CKAHAMHABCKOMY MpaBy B LIESIOM.
Bo-nepBbiX, MMeHHO LLiBeuus 6b11a HNLMATOPOM
paboThbl N0 CO3AaHUID YHUPULMPOBAHHbIX
3aKOHOAATE/bHbIX aKTOB.

Bo-BTOpbLIX, LLIBELnS Bceraa 6bina nepBon U3 CTpaH,
BBOAMBLUKNX Y cebsl 3T eanHO0bpasHble
3aKOHOAAaTeNbHbIE aKThl.

B-TpeTbnx, CaMo cofep>XaHne Takux akToB

OCHOBbIBAETCS Ha LLUBEACKOM 3aKOHOAATENbCTBE. TakuUM
06pa3oM, CyLLeCTBYET 3HaUnTeNbHOE BAnsHMe LLiBeLmn
Ha OPMMPOBAHNE UCTOYHNKOB CKaHAMHABCKOro npasa.



3aKOH

OCHOBHbIM WCTOYHMKOM npaBa LleBeunn sBNAeTCS 3aKOH.
HecMoTpss Ha TO, 4TO LWBEACKOE 3aKOHOAATENbCTBO Ha
CEroAHAWHMN AeHb npeactaBnsiet cobon COBOKYMHOCTb
[OeTaNibHO pa3paboTaHHbIX HOPM, 60SbLUMHCTBO U3 KOTOPbIX
HeCUCTeMaTM3NpPOBaHO.

LLIBeACKMI 3aKOHOAATE b HUKOMAA He CTPeMUIICA BblpaboTaThb
orpefeneHHble NPaBoBble MPUHLIMMBI, MPUMEHUMbIE K KaXKA0W
M3 oTpacnien npasa. 3TO MPUBENIO K TOMY, YTO YMUC/IO HOPM
obLLero xapakrepa KpamHe He3HauUMTENbHO.

B HacTodllee BpeMs 0603HauMnacb MPOTMBOMOMOXKHAS
HaMNpaBNeHHOCTb B  LUBEACKOM  3aKOHOTBOpYECTBE: OT
CMeuManbHblX  NPaBOBbIX _ HOPM,  HanpaBfieHHbIX  Ha
YPEry/IMPOBaHNE KOHKPETHOM >XWU3HEHHOM CUTyaLuMu, K TaK
Ha3blBAEMbIM KayuyyKOBbIM HOpMaM.

CMbICN WX CBOAWUTCS K HafeNeHno CyaebHbIX WM WHbIX
rOCyJapCTBEHHbIX OpraHoB LLUMPOKON CBOOOAOM YCMOTPEHUS
Npy PpELIEHMM NPaBOBbIX MNpPob/eM, OXBaTblBAEMbIX 3TUMMU
NpeanncaHnsaMu.



ANCKpELIMOHHbIE MOMHOMOYUS B TaKUX Clyyasix
NPaKTUYECKM HEe  OrpaHuyeHbl,  MOCKONbKY
COOTBETCTBYIOLLIME MNPaBOBblE HOPMbl OTCbIIAIOT
TakKUM  KaTeropusiM, KakK  «pa3yMHOCTb>,
«CrnpaBeAsIMBOCTb», «006pocoBecTHas AenoBas
NpakTUKa» un T.A.

CnvwKOM 60/bLLIOE 3HAYEHNE NPeaBAPUTENbHbIX
MAaTEPUANOB CBA3aHO C HEKOHKPETHOCTbIO MU
HESACHOCTbIO HOPM CaMOro 3aKOHa, W YYEHble-
IOPUCTbI BUAAT B 3TOM OOBEKTUBHYIO TEHAEHLIMIO
PA3BUTUSA MpaBa B LIESIOM.



LlIBeackoe 3akoHO4aTenbCTBO B OCHOBHOM
HeKoANMULIMPOBaHO.

EAMHCTBEHHBIM OuLIManbHbIM CNOCOO0OM ero
cUCTEMaTU3aLUN ABNSIETCS NOPSAKOBaS
HyMepaLms akToB rMpu nx onybsMKoBaHUU B
oduunanbHOM U3aaHUM.

OKOHYaTenbHblE pe3ynbTaThl 3aKOHOAATENBHOIO
npoLiecca — 3aKOHbl M MOCTAHOB/IEHUS —
nyonukytoTcs B opuLmnanbHOM bronnereHe
«COOpHUK LLIBEACKOro 3aKOHOAaTebCTBa»,
OCHOBaHHOM B 1824 r. lNpn UuMTUPOBAHUN
TEKCTOB 3aKOHOB CCbINAOTCS Ha ro U HoMep
BbIMyCKa 6roNneTeHs.



O6blyan

Obblyan B LIBEACKOM MpaBe MpeACTaBNsAET COOOM «HEMUCAHYIO
HOPMY MpaBa», COXPAHSIIOLYIO CBOE AeUCTBMEe B 06LLEeCTBEHHOU
NpaKTUKe.

O6bnactb npuMeHeHust obbldas B LLBeuun BecbMa OrpaHu4eHa:
U3-3a2 BEpPXOBEHCTBA 3aKOHOB 06blyan o0bpeyeH Ha BeCbMa
BTOPOCTENEHHYIO POJib. ITO CBSI3@HO C TeM, 4TO 6osbluas 4acTb
OOLLIECTBEHHbIX OTHOLUEHUA PEryNPYeTCa 3aKOHOAATESbHbIM
nyTem.

OOHako B Takux 060nacTsaX, Kak TOproens, MopernsiaBaHue,
obblyan BCe 4auwe urpatoT 60MblUyld poSib, @ B HEKOTOPbIX
cny4yasix (BrNpoYyeM, YMCo UX KpanHe Masno) obblyan aaxe UMeeT
npuopuTeT nepen 3akOHOM. Hanpumep, B 3aKOHE O npodaxke u
MEHE [ABWXWUMbIX BELIEN YKa3aHO, YTO HOPMbl 3TOr0 3aKOHa
noanexar MNPUMEHEHUI0, €eCIn UWHOe He rpeayCMOTPeHO
CTOpOHaMK A0roeBopa MM He BbITEKAET U3 TOProBoro obbivas unu
0ObIKHOBEHMUS.

Obbldan ”n O0ObIKHOBEHWS, [AEUCTBYIOWIME B ONpeaereHHOM
LLIBEACKOM ropoae, MopTty WM OKPECTHOCTH, 06obLiatoTcs u
nNy6MKYOTCS MECTHBIMW TOProBbIMW NanaTaMmm, YTO 3HAYUTENbHO
obneryaeTr BO3MOXXHOCTb UX MPUMEHEHMUS.



CynebHas npakTuka.

CyabWu, MO CYLLECTBY, 3aHMMAOTC HOPMOTBOPUYECTBOM,
MPUKPbIBasCL BUANMOCTbIO TONIKOBaHMS 3aKOHa.

B wBeackou I'IpaBOBOl/I AOKTPUHE ACHO BblpaXX€Ha naea, 4To
peeHne BbICLUNX Cy,D,E6HbIX NHCTaHL MM NPpeEACTaB/IAET CO6OM
He YTO MHOE, KaK PellieHne KOHKpeTHOoro aena.

Cyabl nepBof/’l MHCTaHLMMN HEOXOTHO U3MEHSIIOT CIOXMBLLYHOCS
NPaKTUKYy pelleHns onpeaeneHHblX aen. OHM NpakTUYECKu BO
BCEX C/Ty4asiX pyKOBOACTBYIOTCS PELUEHNSMU, NPUHATHIMU
BbILLUECTOALLMMN CYyAEOHBIMU MHCTAHLMSAMM NO aHANOrMYHbIM
nenam.

LLIBeacKme Cyfibl NEPBON MHCTAHLMK BbIMOJIHAIOT Pas/inyHble
NPaBOBbIE M aAMUHUCTPATMUBHbIE AENCTBUS, KOTOpbIE B APYruX
CTpaHax OCYLLECTBASAOTCSA MHbIMWU FrOCYAapCTBEHHBIMM
yUpPEXIEHUAMN, HAaNPUMEP: PEMMCTPUPYIOT CAENKM MO
NPOAAXE U 3aKnaay 3eMesbHbIX YY4aCTKOB, PErMCTPUPYIOT
3aBeLLaHns 1 COCTaBNAIOT 0653aTesIbHYI0 OMUCh MMYLLECTBA
YMEPLLUUX NNLI, OCYLLECTBNSAIOT HaJA30p 3a ONEKON U 3a
YrpaBlEHNEM NUMYLLIECTBOM HECOBEPLLEHHONETHUX.



[lpeueneHT

B LLIBeLnn OTCYTCTBYET MOHATUE NpPELEAEHTa B TOM
BUAE, B KAKOM OHO CYLLECTBYET B aHIMIMUCKOM MpaBe.
TeM He MeHee B COOTBETCTBUM C pecdopmon 1971 .
BepxoBHbIN cya LLBeumn 6b11 KOCBEHHO HadeneH
NPaBOTBOPYECKON (PYHKLIMEN.

Bbiclien cynebHom MHCTaHUMn 6bin AaHbl NpaBa
paccMaTpuBaTh AeNa, NPEACTABNAOLNE NHTEPEC B
NniaHe yCTaHOBMIEHNS KOHKPETHbIX Harpas/ieHn B
NpaBONPUMEHNTENBHOWN AEATENBHOCTW.

[paBoOBast HOpMa, CO3AaHHas cyAeObHON NPaKTUKOWN, He
MMEEeT TaKoro aBTOpuUTETa, Kak HOpMa 3akoHa. OHa
NOCTATOYHO HEMPOYHA, €€ MOXHO B /1t0O0M MOMEHT
OTOPOCUTL UM OTMEHUTL B CBSA3M C PACCMOTPEHUNEM
HoBOro Aena. HopMa, co3aaHHas cyaebHou NpakTUKoM,
CYLLECTBYET U NMPUMEHSETCA NI1LLb B TON MEPE, B KaKoit
KaXXAbIN CyAbsl CYNTAET €€ XOPOLLEMN.



MpencTaBnsieTcs, YTo LWBEACKAs NpaBoBas
NOKTPUHA B OMpeaesieHHON CTEMNEHU TAroTeEeT K
BBEIEHWNIO NpaBuia NpeLUeaeHTa, HO BCE elle
OCTAETCHA Ha MO3ULIMU KOHKPETU3aLMKN NPaBOBbIX
HOPM, NMPUHATLIX 3aKOHOAATENbHBIM MYyTEM, UX
TOJIKOBaHMUSI.

OOHOM U3 JOMUHUPYOLLMX TEHAEHLMA B Pa3BUTUN
MCTOYHMKOB MpaBa SABASETCSA BCE BO3pACTAOLLMN
yAesbHbIM BEC HOPMATUBHbIX IOPUANYECKUX aKTOB, B
HanbosblLUEN Mepe COOTBETCTBYHOLLMX MPUPOAE
npaBa, ero CBOUCTBaM, obecrneynBaroLmx
LiefleHanpaB/fIiEHHOE, AMHAaMUYHOE pa3BUTUE AaHHOW
NpaBOBOW CUCTEMbI N B TO XXe BpeMs Hanbonee
LiesiecoobpasHbiX U YAOOHbIX Ha NpaKTuKe.



