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«[lpasosbie cucmemMbl poMaHO-2epMaHCKoU rpasoeol
cemMbu 0b6pasyrom cmpouHbIlU aHcambrib, «3aMKHymble
cucmewmbly, 20e mobou 8ornpoc Moxem U O0J/KeH bbimb
paspeweH, rno KpauHeu mepe meopemuyecku, rnymem
«MOoJIKosaHUsi» oeucmaeayrouieu HopMbI rpaaea.

AHarnuuckoe rpaso — «cucmema OmKpbIimasi». OHO
gbicmyrnaem KaKk Memod0O, KOmopbilU  M03680s5sem
paspewumses 060U 80rpoc, HO He CcooepXXum HOPM,
rnoonexauw,ux MPUMEHEHUIO 8 J1I06bIX
obcmosimernbcmeaxy.

PeHe [laBua



[lpeueneHT KaKk UICTOYHUK NpaBa
c-

NMpaBuno npeuepeHTa, 0b6sA3bIBalOWLEE AHITIMNCKUX Cydeu
npunaepxneaTbCcy peLleHnn, NPUHATLIX nx
npeglecTtBeHHUKaMn, MpPoOYHO YKOPEHWUNOCb TOSMbKO C
nepsou nonoBuHbI XIX Beka.

[1o aTOro BpemMeHu Takke 3aboTunmcb 06 obecrievyeHuu
cornacoBaHHOCTU cydebHOM NPaKTUKU U MPpU peLlleHnn aen
TLWATENbHO COMocTaBnaAnM dakTuyeckne obCToATENbCTBA,
HO nMpu 3TOM NpuHUMN oba3aTenbHOro cobntogeHns
npeueaeHTa He BblBUrancs.

BeeneHne Aktamm O cyooycTponctBe 6Ooriee  4eTkou
cyoebHoM CTPYKTYypbl U MOBbILLEHNE KadecTBa COOPHMKOB
npeueaeHToB cnocobCcTBOBaNM BHEAPEHMIO 3TOMO Npasuna.



CTpyKTypa
cyoebHou Bnactu AHrMuu

o« BbIcoKoe npaBocyaue (OCyLEeCTBAETCA BbICLUMMN CyaaMN):
BepxosHbit Cya, B cocTaBe KoToporo Beicokumn cya, Cya
KopoHbl 1 AnennsaunoHHbIN Ccya.

e Hwuswee npaBocyaue (ocyuwiecTenaeTcd 60NbLWUM YNCIIOM
HWXECTOSLLNX Cy40B U KBA3NKOPUONYECKMX OpraHoB).

Bbicokne cyaobl He TOSMbKO paccMaTpuBaloT KOHKPETHOE AES0, HO U
BbIHOCAT pPELLUEHNE, KOTOPOE HEPEOKO BbIXOAUT 3a paMKu
OAaHHOro gena v nNpu onpegeneHHbIX YCrnoBusix obpasyer
npeueaeHT, KOTOpoMY 3aTeM HaanexuT crnegosatb, HO!
rpomagHoe 60nbLUINHCTBO e oKa3blBaeTcsl BHE cdepsl
BbICOKMX Cyd0B U paccMaTpuBaeTcsa HASLNUMN IOPUCOUKLNSAMN U
KBa3UOPUCONKLUMNSIMNA.



Bbicokue cyabl: 0cO6eHHOCTU cTaTyca
c_

Bce noonexauwine paccCMOTPEHUIO CNopbl —
rpaXkgaHcKkue, yronoBHble, adMUHUCTPATUBHbIE — UK
pewlatoTcad BepxoBHbLIM cyaAOM, UM HAXoOATCA B
cdoepe ero KOHTpPons.

Bbicokun cya n Cyn KopoHbl 0bnagatoT Bcen
NOSTHOTOW OPUCOUKLUN, HO NOA KOHTPOSIEM
AnennsauMoHHOro cyaa v nanartbl NopaoB.

Cyabl BbICLUMX MHCTAHLUUN CBOOOOHbLI HE TOSTIbKO B
BblpaboTKe NPUHATBIX HOPM, HO N B YCTAHOBNEHUN
nopsaka cBoen OeATeNbHOCTMH.,



[lpaBuUNoO npeueneHTa
c-

1)  pelleHus, BbIHECEeHHble ManaTon NopaoB, COCTaBMAT
obsi3aTenbHble NpeueaeHTsl A8 BceX CyaoB;

2)  peLUeHus, NpUHATbIe ANennSALMOHHbLIM CYAOM,
ob6s13aTenbHbl N5 BCEX HUXKECTOSILLUX CyAoB 1 (kpome
YrONOBHOrO Npaga) Ans caMoro 3Toro cyAaa;

3)  pelleHust, NpuHsTble BbICOKMM cyaoM, oba3aTtenbHbl Ans
HU3LWKNX CyAoB 1, He Byayym cTporo obszarernibHbIMU, UMEIOT
BEeCbMa Ba)kKHOE 3Ha4YeHne U 00bIYHO NCMNOMb3YIOTCS Kak
PYKOBOACTBO pa3nuyHbiMK oTaeneHnsimm Beicokoro cyaa u
Cynom KopoHbil.

PelwieHnsa apyrmx cynoB U KBa3mcynebHbIX opraHoB MOryT
CNY>XUTb NPUMEPOM, HO He CO3Aal0T 06sA3aTesNIbHOro
npeueeHTa.



[lpaBuUNoO npeueneHTa
c-

MpaBuno npeueneHta TpebyeT TwWATENbHOrO aHanmu3a paHee
BbIHECEHHbIX CYAEeOHbIX peLlIeHn.

OGbsicHeHUs cyaem (reasons):

OHeobxoanmast ocHoBa pelueHus (ratio decidendi) - npaBuno, Kotopoe
BKINKOYAETCA B COCTaB aHIMIMMACKOro rnpasa M KOTOPOro rnoatomy cnegyet
npuaep>XmBaTbCA B AanbHENLLEM,;

0nonyTHO ckasaHHoe (obiter dictum) — obocHoBbIBaeT ydoeanmTenbHOCTb
pPEeleHnst, 4YTO 3aBUCUT OT TMpecTuxKa CcamMoro cydbW, TOYHOCTU
NpoBEeAEHHOIo UM aHann3a n ot Apyrmx obCToATENbCTB.

Cam cyabsa He onpepgenseTt, YTo B peweHuu ratio desidendi, a 4yto
«MOMYTHO CKa3aHHoe». JTO AeflaeTt ApPYyroum cyabsi, ycTaHaBrnuBas,
ABNAETCA NN AaHHOe peLleHue npeueaeHTOM And aena, KotTopoe OH
paccmaTpuBaer.



Cdepa npMeHeHMsa npaBuna
npeueneHTa
—

e VlcTopuyecku - obLlee npaBo B TOYHOM 3HAYEHUM
9TOro TepMuHa.

o« B npaBe cnpaBeaAnUBOCTU — TOSILKO MOCIIe TOrO,
KakK OHO MpaBo cnpaBeafIMBOCTU YyTpaTUio CBOU
nepBoOHaYarbHbIW XapakTep, nepecrano bbITb
CnpaBeaNIMBOCTbLIO B NPAMOM CMbICie CroBa 1 ctarno
KOMMJS1EKCOM HOPM rpaBa, AOMNOSTHSALWUX (Unn
NoaKpennaAWmMx) cuctemy obLiero npasa.

o« B coBpemeHHON NpaBOBOM cucTeme NpaBuIio
npeLegeHTa B TOM 1 APYroMm BapraHTe 4eNCcTBYeT
OAWHAaKOBO.



[Tyonunkaumna peweHnn
.

HekoTopoe nocnabneHne B npaBuno npeuegeHTa
6bIno BHECEeHO B CBSA3U C YCNOBUSIMMU,
obecnevnBatoLLMm Nyenmkaumio cyaedHbIX peLleHun.

[Mpn nybnukauun pgenaetcsa onpeneneHHbin oTbop:
nybnukyetcsa 75% peweHnn nanatbl nopaoB, 25%
peweHnn AnennaunmoHHoro cyga wu Tonbko 10%
peweHnn Bbicokoro cyga. Takum obpasom, BrosiHe
BO3MOXHO OTCEATb TE€ PELUEHUSA, KOTOpbIE He crneayeT
cunTaTb NpeuegeHTamm.



3aKoH (cTaTYTHOE npaBo)
—

3aKOH OorpaHM4YMBaEeTCA BHECEHNEM KOPPEKTUBOB UMK
OOMOSTHEHUIN B NpaBO, CO34aHHOEe CyaeOHOM NPaKTUKON:

¢3aKOH B NPAMOM CMbICIe 3Toro crnosa (statute, Act of
Parliament);

¢MOA3aKOHHbIE aKTbl, MPUHATbIE BO UCTMONMHEHME 3aKOHa
(oenernpoBaHHOE, UMM BCrOMOraTesibHoe,
3aKOHOOATENbCTBO).



CTtaTyc 3aKOHa B aHIMMMTMUCKOM
rnpaBe: OCHOBHOM NMPUHLMUN

3aKOH, corfacHo TPaaULMOHHOW AHITIUACKOW
KOHLUEeNuun, He cYUTaeTcsa HopManbHOU opmon
BbIpaXeHUs npaBa, a Bcerga aBnsieTcsd MHOPOAHbIM
TENOM B CUCTEME aHrnunnuckoro npasa. Cyabu, KOHEYHO,
NPUMEHSAIOT 3aKOH, HO HOpMa, KOTOPYK OH COLEPXKMWUT,
NPUHUMAaETCH OKOHYaTEeNbLHO, NHKOPMNOopUpyeTcH
NOSTHOCTbIO B aHIMMUCKOE NpaBo NULLb Nocrie Toro, Kak
OHa OyaeTr HeodHOKpaTHO MPUMEHEHaA U UCTOSIKOBaHa
cygamum, U B TOU OpMe, a Takke B TOU CTENEHU, KaKyto
yctaHoBAT cyabl, HO! 3akoHopoaTtenbsctBO B HE
SBMAETCA  WUCTOYHMKOM  rMpaBa  BTOPOCTEMNEHHOrO
3Ha4YeHus.



OObIvyaun (custom) Kak ICTOYHMUK
aHrNMMUCKOro npaBa

iIMeeT BeCcbMa orpaHM4YeHHOe 3Ha4YeHme.

Ero posrnib He MOXeET ObITb 3HA4YUTESNTBHOW B CUNY OAAaBHO
YCTaHOBMNEHHOIo npasua, cornacHo KOTOpoMy obblyan
MOXHO CYUTaTb 00A3aTeNnbHbIM NULLL B TOM Criyyae,
ecnu:

0JOH UMEET XapaKTep CTapUHHOrro obblvyas (ecnu He OyaeT
OoKasaHo, YTo OH He Mmor cyulectBoBaTb Ao 1189 roga —
orpaHuveHune, ycTaHOBNEHHOE 3aKOHOAATESIbHO B
OTHOLLUEHNN MECTHbIX ODObIYaeB);

DoOblyan IBNSIETCHA TOProBbIM W HE NOrMNoLeH obLwmnm
NpaBom,;

00OblYan UMEET KOHCTUTYLIMOHHBLIN XapakTep.



«Pa3ym» B cucteme NCTOYHUKOB NpaBa:
POMaHO-repMaHCKasa 1 aHrno-amepukaHckas
npaBoBas Tpaanuus

B KOHTEKCTe: UCTOYHUK NpaBa # popma npasa
PomaHo-repmaHckoe npaBo:
OnpasBo - NPOAYKT 3aKoHoAaTenbLcTea =>
OJHOPMbI MpaBa HOCAT ObLLNIK XapakTep =>

0pa3ymM O0ObIYHO ULLYT B paMKax camMoro JeUCTBYIOLLEINO
NnpaBa B NpoLiecce ero npuMeHeHna N TorkoBaHna =>

0pa3ym urpaet bornee BaXkHY0 Porib B TONIKOBAHUK
3aKoHa, YeM B TOM, YTODObI BOCMOMHATL MpaBo.



«Pa3ym» B cucteme NCTOYHUKOB NpaBa:
POMaHO-repMaHCKasa 1 aHrno-amepukaHckas
npaBoBas Tpaanuus

AHrnMmnckoe npaeo:
0nNpaBO — NPOAYKT cyaebHon npakTukm =>
IKa3yMCTUYECKMN aCneKT npasa, KOTOPbLIN Npeanonaraet
MHOro npobenos =>

Jpa3yMm - BCnomMoraTernbHbI NICTOYHUK NpaBa,
NMPU3BaHHbLIN BOCMONMHUTL 3TW Npobenbl =>

ITEXHUKA TONKOBAHUSA NpaBa 3aMeEHSETCS TEXHUKOWN
NCKIMIOYEHUI, NPY MOMOLLM KOTOPOW yCTaHaBMBAOTCS
HOBble, bornee ToYHble HOPMbI, 8 HE MPUMEHSIOTCS YXKe
CYyLLEeCTBYOLLME.



«Pa3yM» Kak UCTOYHUK
aHrNMMUCKOro npaBa

Pa3ym - 3T0 pa3yMHOe pelleHne cnopa, Korga rno JaHHoOMY
BOMPOCY HET HU npeLeaeHTa, HM 3aKkoHoaaTeNlbHON HOPMbI,
HU 0b6a3aTenbHOro oobliyag.

OTO NOUCKM peLLeHnsl, Hanboree COOTBETCTBYIOLLENO
HOpMaM JeNCTBYoLLLEro npaBa 1 Hanbornee
obecneymnBaroLLEero Nopssaok B COMETaHUN CO
cnpaBeaMBOCTbIO, KOTOpPAasi U COCTaBNAET OCHOBY MpaBsa.

[Tounck pelleHns Ha OCHOBe pa3yma - He MPON3BOJIbHbIN
npouecc. Heobxoanmo npexae BCero pykoBoaCTBOBATLCH
OOLLIMMN NPUHLMNaMN OJENCTBYIOLLIETO NpaBa, B YEM UrpatoT
onpeaernieHHy ponb JOKTPUHA, a Takke NonyTHble
BbICKa3blBaHUS CyaAeln 0 NpaBe; MMET 3HaYEeHNE U
cynebHble pellueHud, He aBnaLmecs npeueneHTamm.



dakTopbl, 0becnevymnBaroLine yCTONYNBOCTDb
CUCTeMbl NICTOYHMKOB NpaBa

AHITO-aMepuKaHCKOe npaBO BCerga paccyuTbiBano Ha
ycrnex 9KOHOMWKW CTpaH, rae OHO AelcTBoBaro.

[1paBO aHrno-aMmepukaHCcKon nNpaBoBOWN CEMbU HE NO3BOSISAET
3aKkoHogaTent akTMBHO BMeLUMBATbCA B 3KOHOMUYECKUE
npoueccbl N KOOpAMHUPOBATb UX. MpeuedeHTHa npupoaa
npaBa OrpaHMYMBaEeT B 3TOM CBOEro 3akoHogaTtens m npwu
9TOM NULWb doopMarsibHO 3aKpenmnsaeT YXe CrOoXUBLUYHCS
NPakTUKy B  3KOHOMWUYECKMX  OTHOLLUEHUAX, HO He
BO3ENCTBYET Ha Hee.

Takmm 06pa3oM, CTaOUNIbHOCTb aHrNno-aMepuKaHCKOro
npaBa (B__4acTu CUCTEMbl _UCTOYHUKOB!) obfA3aHa
Oonblue 3KOHOMUYECKUM (pakTopam, YeM JIoruKke cBoero
Pa3BUTUA.




[IpNYNHBI YCTONHYNBOCTI
npeueneHTHOro npasa

o [lpakTnka cynebHoro HopMoTBOpPYECTBA HE CrEeLWnT
3aKpennaTb 9KOHOMUYECKNE SIBMTIEHUS: OHA AenaeT
CBOU BbIBOAbl N3 YCTONYMBOCTU OTHOLLEHUN MeXAay
cybbekTaMmu NpaBoOOTHOLLEHUI; ODLLMe NpaBuna
perynmpoBaHnsg 9KOHOMUYECKOW XXN3HU 0DpasyoT
Lenble rpynrbl NpeueaeHToB.

o XO0O3ANCTBEHHAA NpaKTUKa aHrMoCakCOHCKUX CTpaH
XXOET OT npaBa He NepcrneKkTUBHbIX pekoMeHaauunn, a
KOHCTaTaumMm BEPHOCTN NN OLLMOOYHOCTM CBOETO
Xo4a: 9KOHOMMYEeCKOoe ABMeHne, KOTopoe MUHYET BCe
dopmanbHOCTM U NPUCTPacTUA cyaebHOoM NpakTUKu,
y>Xe He MOXET ObITb B rnocreayrLwem ObICTpo
N3MEHEHO UM OTOPOLLIEHO.



[IpNYNHBI YCTONHYNBOCTI
npeueneHTHOro npasa

e 3aKkoHogaTteribHagda, n UCMOoSTHUTENbHAA BacTn MoryT
HEe cynTaTbCs C NpeueaeHTHOU NPaKTUKOU, HO X
3aKOHbI 1 NMPOEKTbI, HE Dyay4n MOHATLI NPaBOM, B
OanbHeuwem He CTaHyT BOCMPUHMMATLCA U CaMOW
CITOXUBLLUENCS NPaKTUKOW, KoTopasa obsizaTenbHO
npennaraet cMMbMo3 SKOHOMNYECKUX AENCTBUN U UX
NpaBOBOro perynnpoBaHus.

o [lpeueneHTHas NpakTUka OPUEHTUPYETCSA HE TONbKO Ha
BHYTPEHHME SKOHOMMUYECKNE YCIOBUSA, HO U Ha
MeXayHapoaHble, YTo caenano npeueaeHT elle donee
cTabunbHbIM, TaK Kak TeHAEHLUN MUPOBOIO
XO351IMICTBOBAHUS MEHEE N3MEHYMBLI, YEM BHYTPEHHME.



Cnacun6o 3a BHumMmaHue!



